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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION, and THE CITY OF NEW YORK, 


Plaintiffs, 71 Civ. 2877 (HFW) 
~against- 


LOCAL 638 « « =» JSOINT 

LOCAL 28 OF The SHEET METAL WORKERS' NOTICE OF APPEAL 
INTERNATIONAL ASSOCIATION, LOCAL 28 

JOINT APPRENTICESHIP COMMITTEE .. .- 

SHEET METAL AND AIR-CONDITIONING CON- 

RACTORS' ASSOCIATION OF NEW YORK 

ITY, INC., etc., 


Defendants. 


LOCAL 28, 
Third-Party Plaintiff, 
@ -against- 


EW YORK STATE DIVISION OF 
UMAN RIGHTS, 


Third-Party Defendant. 


OCAL 28 JOINT APPRENTICESHIP 
OMMITTEE, 


Pourth-Party Plaintiff, 


~against- 


EW YORK STATE DIVISION OF HUMAN 
RIGHTS, 


Fourth-Party Defendant. 


A FA SO RD SR RS ANS A GO GL GN A IE MN SR GE SN CE MD REN GN AE OE om GTN RN Gee? cme SRO ane 


NOTICE IS HEREBY GIVEN that Sheet Metal Workers' Inter- 


ational Association, Local Union No. 28 and the Local 28 Joint 
Apprenticeship Committee, two of the defendants above named, 
ereby appeal to the United States Court of Appeals for the 
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Second Circuit from the Affirmative Action Program and Order 


(one paper) entered in this action on the 13th day of November, 


Ld 1975, in favor of the plaintiffs and against defendants. 
e Dated: New York, N. Y. 
January 6, 1976. 
& 
: SOL BOGEN 
& One Penn Plaza 
‘ New York, N. Y. 10001 
‘ Attorney for Defendant Sheet Metal 
Workers' International Association, 
Local Union No. 28 
@ 
ee tee 
SOL BOGEN 
One Penn Plaza 
@ . New York, N. Y. 10001 
-and- 


ROSENTHAL & GOLDHABER 

44 Court Street 

Brookiyn, N. ¥, 11201 

Attorneys for Defendant Local 28 
Joint Apprenticeship Committee 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


| EQUAL EMPLOYMENT OPPORTUNITY 

| COMMISSION,, and THE CITY OF NEW YORK, 
i F 
Plaintiffs, 


-against- 
LOCAL 638... 
LOCAL 28 OF THE SHEET METAL WORKERS' 
INTERNATIONAL ASSOCIATION, LOCAL 28 
| JOINT APPRENTICESHIP COMMITTEE 
SHEET METAL AND AIR-CONDITIONIN 
CONTRACTORS' ASSOCIATION OF NEW YORK 
CITY, INC. ete. 


Defendants. 


| : 
LOCAL 28, : V1 Civ. 2877 CHY) 
Third-Party Plaintiff, : AFFIRMATIVE ACTION 
| PROGRAM 

-against- : 


NEW YORK STATE DIVISION OF HUMAN : 
RIGHTS, { 


Third-Party Defendant. 


LOCAL 28 JOINT APPRENTICESHIP COMMITTEE, : 


| Fourth-Party Plaintiff, 


| - against- 


a a yh ores ct ne eT ON ETC 


| NEW YORK STATE DIVISION OF HUMAN RIGHTS, : 


Fourth-Party Defendant. 


AFFIRMATIVE ACTION PROGRAM 


| Introduction 
' 1. This Affirmative Action Peeese (‘'Program'') is 
| adopted pursuant to the Decision and Order dated July 18, 
|1975 and the Order and Judgment dated August 28, 1975 and 

| entered in this action on September 2, 1975 ("Order and 


| Judgment"). The goal of this Program is to assure that the 
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n-937 non-vhite* membership in Local Union No. 28 of the Sheet 


\Metal Workers' International Association ("Local 28") reaches 
a minimum level of 29% by July 1, 1981; to assure that sub- 
istantial and.regular progress is made toward this goal in 
}each year prior to 1981; and to assure that non-white | 
members of Local 28 and non-white apprentices of Local 28 
share equitably in all employment opportunities afforded to | 
imembers of Local 28. ai | 
2. For the purpose of reaching the above goal of 


29% by July 1, 1981 this Program established as interim 


i 


| percentage goals for the non-white membership of Local 28 

® i the following: : - 

July 1, 1976 10% | 

July 1, 1977 13% | 
July 1, 1978 16% | 

| july 1, 1979 20% 

July 1, 1480 24%, 

Each of the above percentages shall be measured against the 

| total membership of Local 28 as of each interim goal date 


i a 


respectively and the final goal date. For the purpose of 


measurement, total membership shall include all journeyman 


keys 


members, all pensioners** who have been em loyed as sheet- 
’ ag 


metal workers within the last three years, and all members 

| or participants in the Local 28 Apprentice Program ("appren- 

| tice Program"). The parties to this action and the Admin- 

| istrator are to implement this Program so that these interin 

| goals may be attained. The Administrator shall periodically 
review the progress toward the attainment of these goals and 

Cn a i ts pga tn lle eo 


i-* "Non-white"™ as used in the Program means black and Spanis? 
| surnamed individuals. a 


| ** "Pensioner" as used in the Program means any individual 
| who receives benefits from the Local 28 pension program. 


& ots 
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take such action as he is empowered to take under the Order 


and Judgment to assure their achievement. 


3. Admission to Journeyman membership in Local 28 


4 


| shall be attained only through the following procedures: 


a) Successful completion of a ‘hands-on' 
journeyman test administered pursuant 
to Paragraphs 5-14; or 
establishment of proof of the required 
experience in the sheetmetal trade pur- 
suant to Paragraph 15; or 
successful completion of the Local 28 
Apprentice Program; or 
transfer fon accordance with the 
Sheet Metal Workers' International 
Union Constitution and Ritual; or 
e) organization of non-union shops. 
4. Membership in the Apprentice Program shall be 
obtained only through the following procedures: 
a) successful completion of an apprentice * 
aptitute test as set forth in Paragraphs 
21-32; or 
-b) entry with advanced standing as set 
forth in Paragraphs 33 through 36. 
Admission to Journeymen Status 
5. Under the supervision and with approval of the 
Administrator, Local 28 shall administer a 'hands-on' 
journeyman's test on October 11, 1975 designed to test 
fairly and in a non-discriminatory manner the skills needed 
for a jorneyman sheet metal worker. This test and its 
grading shall be in substance the equivalent of the ‘hands- 


on' portion of journeyman's test given by Local 28 in 


November, 1969 as revised by a sheetmetal expert provided by 
the plaintiffs or the New York State Division of Human 
Rights. Disputes as to any pconneed revisions shall be 
resolved by the Administrator. There shall be a filing fee 
of $25 for this test. 

6. Local 28 shall undertake a program of pub- 
llicity and advertising and prepare, make available, and 


[process applications relating to the October 11, 1975 


i'hands-on' journeyman's test in accordance with the standards 


}and conditions set forth heretofore by the parties and the 
| Administrator. The administration and grading of the test 
shall be under the overall supervision of the Administrator 
and shall be accomplished and recorded in such a manner as 
|to facilitate the professional development and validation of 
ifuture ‘hands-on’ journeyman's tests. 
7. Under the following conditions all persons who 
lreceive a passing grade in the test described in Paragraph 5 
and 6, and who are physically fit for sheetmetal work shall 
be eligible for admission to full journeyman membership in 
Local 28 as follows: 

a) all non-white applicants who receive 


a passing grade; up to a total of 200 


such applicants, shall be admitted to 
journeyman membership by December 1, 
1975 in accordance with and subject 

to the provisions of Paragraphs 16-18 
of the Program. In te eee that more 
than 200 non-white applicants receive 

a passing grade and elect to exercise 


their rights to admission to journeymen 
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n-937 | membership under this Program, the 


200 non-whites with the highest 


grades shall be admitted by 

December 1, 1975; the remaining non- 
white applicants shall be admitted 
in accordance with the provisions of 


sub-paragraph (b) of this paragraph; 


b) white applicants who receive a pass- 


ing grade shall be placed on a list 

and ranked in descending order on the 

@ | basis of their grades on the examination. 
| i) white applicants shall be selected 

| for admission in the order of their 


i ranking on the above described list 


on the basis of a ratio to the non- 
whites admitted pursuant to section 
(a) of this Paragraph. Said ratio 


shall be agreed upon by the parties, 


| 

but in no event shall the ratio 
of non-whites to whites be less 

than 1 to 1. Such ratio shall be 


designed with the purpose of im- 


plementing the interim goals set 
forth in Paragraph 2. If the 
parties cannot agree on a ratio by 


November 10, 1975 the Administrator 


| 
shall establish such ratio by 
| 
| 


@ ae ray November 15, 1975. 
. ii) all applicants who receive a pass- 


ing grade but who are not admitted 
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pursuant to subparagraph (a) or 
section (i) of subparagraph (b) may 
be ordered admitted to journeyman 
membership by the Administrator at a 
time deemed suitable by him. White 


applicants who have received a 


passing grade and who are not ad- 


mitted by March 1, 1976 shall he 
eligible for a selection priority 
over other white applicants qualified 
by the journeyman's tested held 

in the Spring of 1976, or subsequent 
tests. Non-white applicants who 
have received a passing grade and 
who are not admitted pursuant to 
subparagraph (a) shall be admitted 
by July 1, 1976, if they so elect. 

8, Local 28 shall administer a non-discrinina- 
tory, ‘hands-on' journeyman's test under the overall super- 
ivision and approval of the Administrator in the Spring of 
1976 and at least once a year thereafter. The Administrator, 


after consultation with the parties, may apply to the Court 


to decrease the frequency of the tests consistent with the 


| requirements of the interim goals set forth in Paragraph 2. 


Ht 


9. The journeyman's 'hands-on' tests administered 


|pursuant to Paragraph 8 shall be professionally developed 
|and validated in accordance with EEOC Guidelines. Within a 


reasonable time before the administration of each test (which 


shall not be less than four weeks unless good cause is 


| shown) , Local 28 shall furnish counsel for the parties and 


| 
the Administrator with (i) a copy of a report demonstrating 
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the validity of the test and (ii) a copy of the test to be 
administered, provided that counsel for the parties and the 


Administrator shall not distribute or disclose the contents 


of the test to any individual or organization except for the : 


purpose of professional validation thereof. 
10. All qualified applicants shall be eligible to 


take the 'hands-on' journeyman test specified in this 


| Program. A qualified applicant is defined as follows: any 


person who 


a) has or will have attained the age 
of 22 by the date of the test, and 

b) is a citizen or a lawful permanent 
resident alien legally entitled to 
work in the United States, and 

c) has resided in New York City or the 
counties of Westchester (N.Y.) 
Nassau (N.Y¥:.) Suffolk Ci.Y.), 
Passaic (N.J.) Bergen (N.J.) Hudson 
(N.J.) UWndon O53.) or Essex (X.J.) ; 
for 60 consecutive days prior to 
the filing of an application, and 

d) has one year of sheet metal work 
experience including but not limited 
to employment as a member in any 
branch of Local 400 of the Sheet Metal 
Workers International Association, 
sheet metal experience in the 
Armed Forces or vocational educa- 
tion or training related to the 
skills of a journeyman sheet metal 


worker. 
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iT 
i\Persons presently registered or recently registered in the 


|Local 28 Apprentice Program or any other recognized appren- 
itice program affiliated with the Sheet Metal Workers’ Inter- 
inational Association are not eligible. 


! 
11. Subject to the approval of the Administrator, 


‘Local 28 shall develop a standardized application form for 
1 


lthe 'hands-on' journeyman's test. Such forms shall include 


only the following: 


i a) provisions for the naue, address, 


telephone number, social security 
number, age, sex and race or ethnic 
identification of the applicant 
(with a notation that ‘nformation 
regarding race or ethnic identifica- 
tion is required solely for the pur- 
pose of compliance with the court 
order herein and the regulations of 
the United States Equal Employment 
Opportunity each) and pre- 
vious sheet metal experience. 
information-regarding the eligibility 
requirements, fee, date, time, loca- 


tion, and nature of the ‘hands-on 


journeyman's test. 


| 12. Local 28 shall make available an application 


| form for the 'hands-on' journeyman's test and a short 
| description of the nature of the test in ‘the following 
| manner: 
a) at the offices of Local 28; 
b) by mail in response to inquiries 
and requests made by mail; 


c) in bulk to plaintiffs, City 


n-937 


Department of Employment, the New 
York State Employment Service, Re- ‘ 4 
cruitment and Training Program, 

re Inc., Fight Back,. and the other 


governmental or community agencies 


Y 


listed in Appendix A as amended from 
time to time. 
Completed applications for the test shall be 


accepted by mail or delivery in person at the offices of 


ILocal 28. Local 28 may establish, with the approval of the 


| Administrator, a suitable cut-off date for the acceptance 


of applications. Local 28 may establish a fee for the 

taking of the 'hands-on' journeyman test consistent with the 
cost of administering such a test, but in no event shall such 
fee exceed $25.00. 

13. The ‘hands-on' journeyman test shall be 
graded by a Board of Examiners consisting of three members 
knowledgable in Sheet Metal; a representative chosen by 
Local 28, a representative chosen by the Administrator, and 
a representative chosen by the Plaintiffs and the State 
Division of Human Rights. Such Board shall act by majority 
vote. Said Board of Examiners shall employ the passing grade 
level developed pursuant to the validation procedures set 


forth in Paragraph 9. All applicants shall be advised of 


their status by first class mail within 30 days of the test. 
Non-whites who fail the test shall be advised of their 
possible eligibility for eames standing in the apprentice- 
ship program. 

14. (a) A qualifiec .on-white applicant who = 


passes the test and is physically fit to perform sheet metal 


work shall be admitted to journeyman status in Local 28 


o> 


a9- 


gry he + ee ceeees 
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within 60 days of the test unless the applicant elects to 
defer admission pursuant to Paragraph 19. 

(b) A qualified white applicant who passes 
the test and is physically fit to perform sheet metal work 
shall be admitted to journeyman status in Local 28 in accor- 
| dance with the following procedures: 

(i) within 20 days of the test the 


t : ‘ ‘ 
|parties shall attempt to agree on an appropriate ratio of 


inon-whites to whites to be admitted to journeyman status. 


! 


| This ratio will be established with the purpose of fairly 


| implementing the interim and final goals set forth in 


| Paragraphs 1 and 2 but in no event shall said ratio be less 


t 
|than one-to-one. If no agreement is reached within 20 days, 


i 
| the Administrator shall establish the ratio within 5 days 
| chavesthee. | 

| (ii) in accordance with the above ratic 

| white applicants shall be admitted on the basis of the 
lhighest scores achieved on the 'hands-on' journeyman test; 

| @) To the best of their ability the parties 


and the Administrator shall endeavor to set forth on the 


application form the most accurate estimate of the oppor- 


—_ available to whites based on the number of pre- 


| ferred candidates pursuant to Paragraph 7 (b), the number of = 


expected non-white candidates, and past experience. 


15. Commencing January 1, 1976 there shall be 


membership of non-whites who have had four years experience, 


obtained in the United States or elsewhere, in sheet metal 


oa 
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worker. Persons eligible for admission under this program | 


must, 


‘ a) be a resident of New York City, 
or the counties of Nassau (N.Y.) 
Suffolk (N.Y.) Westchester (N.Y.), | 


Bergen (N.J.) Passaic (N.J.) 


Essex. (NJ) Union (N.J.) or 

Hudson (N.J.) for 60 consecutive 

days prior to application; and 

ee b) be age 22 or over; and | 

7 @ Cc) be physicially fit to perform sheet 

| metal work; and 

d) establish to the satisfaction of a 
majority of a board of three members 
knowledgable in sheet metal work, 


comprised of a representative chosen 


by Local 28, a representative chosen 
'@ Hide , : by the Administrator, and a representa- 

- tive chosen by the plaintiffs and the . 

: State Division of Human Rights that the 
applicant has the requisite sheet metal 
sapectence. 

The Administrator, after due consultation with all the 

| parties, shall establish procedures for application to this 

program, for investigation and verification of the criteria 


set forth in subparagraphs (a) through (d), and for the 


[timing and conditions of admission. Appropriate publicity 


@ |for the program shall be undertaken at the direction and 
Iwith the approval of the Administrator. 
16. (a) Upon proper application, a non-white 
° leligible for admission to journryman membership in Local 28 
j 
a 
ce 
@ 
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n-937 | pursuant to Paragraphs 5 through 15 or Paragraph 35(d) of this, 
Program may request of Local 28's Executive Board that the 
Local 28 initiation fee be reduced pursuant to the pro- 
visions of Paragraph 22(d) of the Order and Jucgment. 
Within 5 days of receipt of such application, the Local 28 iG 
Executive Board shall render a decision on the application 
in writing and notify the applicant, the Administrator and 
the parties of the disposition of the application (the 
notification to the Administrator and the parties shall 

| snclude the name and address of the applicant). If such 

a application is denied in whole or in part, or is not acted 5 
| exon within five days of its receipt by the Executive Board 
of Local 28, an application may be made to the Administrator 


who shall either grant or deny the request in writing efter 


duly considering all the factors set forth in Paragraph 
22(d) of the Order and Judgment. In considering such an 
i application the Administrator may require the submission of 


| such information, documents, or other data from either Local 


28 ot the applicant as he deems necessary. i + 8 
(b) Upon proper application a non-white 


. | eligible for admission to journeyman membership in Local 26 


pursuant to Paragraphs 5 through 15 or Paragraph 35(d) may 


request of the Local 28 Executive Board that payment of the 
Local 28 initiation fee be pro-rated over a period of tine 
not to exceed two years. Within 5 days of the receipt of 
such application the Local 28 Executive Board shall render a 
decision on the application in writing and notify the ap- 


plicant, the Administrator and all parties of the disposi- 


r 


tion of the application (the notification to the Adminis- 


trator and the parties sha2" include the applicant's nane 


and address). If such applicetion is denied in whole or in 


-12- 
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n-937 part or not acted upon within 5 days of its receipt by the 
Executive Board of Local 28, an application may be made to 
. the Administrator who shall either grant or deny the appli- 
cation in writing and set such schedules and payments as he 
shall determine. The decisions of the Executive Board of 
Local 28 and the Administrator shall be made having duly 
considered all pertinent facts, including, but not limited 
to, the following circumstances: 

i) the financial circumstances of the 


applicant and Local 28; 


ii) the present and future employment 
situation in the sheet metal in- 
| dustry in New York City in general; 


iii) the liklinhood and nature of future 


employment for the individual eppli- 

| cant { 
17. At any time after an application pursuant to 

@ | Paragraph 16 has been pending with the Administrator for 


more than 5 days a non-white eligible for admission to 


journeyman membership in Local 28 pursuant to Paragraph 5 
through 15 or Paragraph 35(d) of this Program shall be 


admitted conditionally to journeyman membership upon payment 


of $100 dollars and three months dues pending the deter- 
mination of the Administrator which shall be made within 30 
days of the date of the application to the Administrator. 


During such conditional membership an applicant will be 


lentitled to all the rights and privileges of regular 
la | journeyman membership. 

18. The granting of any application pursuant to 
Paragraph 16 shall not diminish any rights or privileges 


jaccruing to journeyman membership in Local 28. 


+14: 
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19. A person eligible for admission pu 
Paragraphs 5 through 14 shall be permitted to defer such 
ladmission for up to six months from the time he is first 
entitled “ admitted. During such period, a person who 
has elected to defer may apply to the administrator for 
| further deferral of admission for up to another 12 months. 
If an applicant invokes his right of deferral he shall be 
admitted, on the same terms and conditions as he was pre- 


i 


|viously entitled, within 30 days of wvipene notice to Local 
|28 that he seeks to be admitted. 

| 20. Local 28 shall issue "permits" or "“identifica- 
| tion slips" only with the express written consent of the 


iAdministrator, and pursuant to Paragraph 22(f) of the Order 


jand Judgment. 


| Apprentice Program 
21. The Local 28 Joint Apprenticeship Committee 
i cgae'’y shall maintain an apprentice program of four years 


| duration or less. The terms and conditions of the appren- 
| tice program shall be as set forth in the Collective Bar- 
gaining Agreement ("Standard Form of Union Agreement 
babween Loéal ... and Sheet Meta] Contractors."), the Local 
28 Joint Apprenticeship ‘Trust and Indenture, and the rules 


and regulations thereunder except where modified by the 


;Order and Judgment, the provisions of this Program, or order 


(| 
‘of the Administrator pursuant to his powers under the Order 


| and Judgment. 

22. The apprentice program shall indenture no 
| less than 300 apprentices by July 1, 1976 of which no less 
than 100 apprentices shall be indentured by February 2, 
11976. No less than 200 apprentices shall be indentured in 


jeach year thereafter up to and including 1981. Said numbers 


33 
’ 
ie] 
Nad 
] 


| shall include those apprentices admitted with advanced . 


standing. The JAC may indenture apprentices in two separate 


classes during a year. 
23. Apprentices shall be assigned for employment 
@ in a ratio of not less than one apprentice for every four 


journeymen working of the aggregate journeymen employed. 


es Seniority shall not be a criterion for employment, and 


‘apprentices shall be rotated for employment where necessary 
and feasible. The JAC shall make every effort to provide 


| apprentices with classroom instruction, including evenings 


| and Saturdays where necessary, during periods of unemploy- 


| 
6 jee, and shall credit such hours toward fulfillment of 
| apprenticeship requirements, The JAC may authorize the 
| accelerated advancement or graduation of any apprentice as 


@ . | it deems proper. 
24, Upon successful completion of the Apprentice- 
| ship Program, apprentices shall be promptly admitted to Ea 

journeyman membership upon payment of the balance due of the 

initiation fee, if any, which upon application to the Local 


28 Executive Board, may be paid on an installment basis for 


i good cause shown, and subject to the procedures contained in 


accepted from any qualified candidate. A qualified candidate: 


: | 
i { 
e Paragraph 16. | 
25. Applications shall be made available to and E 
is defined as follows: any person who is deemed physically 


fit for sheet metal work and who has or will have attained 


i 
| 
i 
{ 
the age of 18 years by the date of indenture of the next | 
scheduled apprentice class and who is not older than 25 | 
| years of age (for veterans of active military duty the age 
limit is extended one year for each year of such duty up to 


the age of 30 and up to the age of 35 for non-whites applying) 
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|for advanced standing). For the apprentice aptitude test 
é 
to be administered in November, 1975 only, JAC may require 


proof of completion of a tenth grade course of education. 
The JAC halt validate the tenth grade requirement before 
said requirement may be imposed for subsequent examinations. 
26. With the approval of the Administrator JAC 
shall develop a standardized application form for the 
Apprentice Program. The application form shall include 
jinformation about the date of the next elase of apprentices 


to be indentured, and shall require only the following in- 


formation of the applicant: 


| a) Name, address and telephone number: 
| b) Birth date and age: 

c) Social Security number; 

d) Extent of education; 

e) Sex; 


f) Race or ethnic classification; (with 


a notation that this information is 
required solely for the purposes of 
compliance with federal anti-discrimina- 


tions statutes); 


g) military service; 

h) convictions and pending criminal 
charges. 

i) Citizenship or lawful permanent resident 


alien status 


27. Application forms for the Local 28 JAC 


| Apprentice Program shall be available at the offices of the 


| JAC during normal business hours and at the offices of the 


organizations listed in Appendix A at least 60 days before 


ais. 
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an examination. Application forms shall be made available 


by mail upon written request. Completed applications shall 


‘be accepted in person or by mail at the offices of the JAC. 
iThere shall be a filing fee of no more than $15.00. Appli- 
ication forms shall be made freely available to any govern- 


* . . : * 

mental employment office and minority community organiza- 
| 
tions not listed in Appendix A upon request. The time for 


filing applications for a particular apprentice test may be 


y 


iclosed by the JAC at a reasonable time (not to exceed three 


4 


| 
iweeks) before the date of the examination. 


| 
28. An apprentice aptitude test shall be given on 


December 11, 1975 and at least once yearly thereafter at a 
idate, time and location approved by the Administrator. The 
test shall consist of the following professionally developed 
| and validated components: (1) a basic "read and follow 

| directions" test designed to ascertain an applicant's 
sability to master and understand those written and verbal 

| instructions, directions, and other communications necessary 
| to participate in the Apprentice Program at the first year ~ 
| level; and (2) a mechanical comprehension test similar in 
Spee 

| substance and scope to that mechanical comprehension test 


| administered by JAC in April 1969. There shall be profes- 
in 


sionally developed and validated a qualifying score on the 
"yead and follow directions" test designed to reflect the 
minumum ability necessary to participate in the Apprentice 
'Program at the first year level. [Consideration of the 

| inclusion of a math test in the December examination has 
Ibeen postponed. See attached letter. ] 

29, Within three weeks of the administration of 

an apprentice entrance test, JAC shall provide the Adminis- 


| 
trator and all parties with: 
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n-937 (a) the names, race identification, 
raw scores and rank of ali candi- 


dates on all tests; and 


(b) the mean and median scores on all 


tests of all identifiable racial 


and ethnic groups among the 


candidates. 

30. Persons selected to be indentured as appren- 
|tices pursuant to Paragraph 22 shall be selected in accor- 
idance with a ratio of non-whites-to-whites which shall be 
lestablished by agreement of the parties within 30 days after 
the tests results are known, or by the Administrator within 
i days thereafter if the parties fail to agree. The parties 
| shall agree by November 10, 1975, what the ratio shall be 
for the classes to be indentured in February and June, 1976, 
Fe: no agreement is reached the Administrator shall establish 
ithe ratio by November 15, 1975. In arriving at an appropriate 
lratio for the entry of non-whites and whites into the Appren- 
| tice Program, the parties and the Administrator shall use 
their best efforts to assure that the total population of 


the program shall not exceed 60% non-white individuals, and 


ithat an individual term or class shall not exceed 70% 


| non-white individuals. 
31. In fulfillment of JAC's and Local 28's 
|obligations under Paragraphs 22 and 30 apprentices chosen by 
imeans of the apprenticeship entrance test shall be selected 
| from those who meet or exceed the qualifying score on the 
“read and follow directions" test in the following manner: 
(a) the white apprentices shall be 

selected on the basis of the highest 


scores received on the mechanical 


=18- 
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comprehension test among the white 


eligible qualified candidates; 


the non-white apprentices shall be 


selected on the basis of the highest 
scores received on the mechanical 
comprehension test among non-white 
eligible qualified candidates subject 
to the provisions of paragraph 35. 

32. Persons selected for the Apprentice Program 
may be required to appear for orientation and a physical 
jexamination prior to being indentured. The cost of phy 
l atambantione are to be born by successful applicants. 


| Additional persons: may be invited to orientation énd a4 
1 
! 


| physical examination by Local 28 JAC if that appears ce- 
sirable. Persons selected in accordance with the above 
|procedures shall be indentured as apprentices unless 
indenturing is waived by them, or they are certified phy 


ically unable to perform sheet metal work by a mecical 


practitioner licensed in New York State. 
ADVANCED APPRENTICES 

‘33. There shall be established by the JAC pro- 
cedures for the admission and advanced placement in the 
Apprentice Program of non-white apprentices who have ex- 
perience in sheet metal work or trade education but cannot 
perform at journeyman level. Applicants for advanced 
|placement shall be physically fit and shall be not less then 
18 years. old or more than 35 years old by-the date of 


indenture of the next scheduled apprentice class. 


For such person applying to be indentured in February and 
July, 1976 only, the JAC may require proof of completion of 


a tenth grade course of education by that date. Such 
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| requirement must be validated for subsequent utilization. 
| a) Applicants with at least six months but less 
than one year experience in sheet metal work 

or trade education shall be eligible to take 


the apprenticeship aptitude examination as 


b) Applicants with more than one year experience 
in sheet metal work or trade education shall be 
eligible for indenture without taking the 


examination. 


| c) The overall apprenticeship recruiting and 

publicity campaign shall include a component 
directed toward advanced apprentices. 

34. The Training Coordinator of JAC shall evalu- 

| ate the experience of all applicants for advanced standing 


and shall make placement to the appropriate grade level. 


| Applicants who challenge the grade level assigned shall be 
advised of their right to appeal to the Administrator. 

B35. &) hodeenttoss shall be selected for ad- j 
vanced standing in the following manner: those who meet the 


requirements of Paragraph 33(a) whose “ranking on the 


apprenticeship aptitude examination qualifies them for 


acceptance into the apprenticeship program shall be admitted 
with advanced standing along with such numbers of those who 
meet the requirements of Paragraph 33(b) so that the conm- 
bined total of advanced apprentices shall equal the number 

of non-white first term apprentices panneeed: unless the 


group of advanced apprentices is sooner exhausted. 


b) The numbers of apprentices admitted with | 
advanced standing shall be included in the total of non- 


{ 

i 

i 

t 

white apprentices selected on the basis of the ratios 


oho 
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set forth in Paragraph 28. - 


{ i 
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established pursuant to Paragraph 30. 


c) An advanced apprentice shall be entitled 


to all rights, privileges and other benefits including work 


referral, pay, instruction, and supervision accruing to 
regular apprentices at the same level of training. 

d) Apprentices admitted with advanced 
standing pursuant to Paragraphs 33 through 35 who success- 
fully complete the apprenticeship program may make the 
applications provided for in Paragraph-16 of this Program. 

e) Advanced apprentices assigned for work 
may be utilized to satisfy City and City-assisted contract 


requirements for the employment of rinority trainees. 


36. Nothing in Paragraphs 33 - 35 is intended to 


precluded the JAC from establishing a similar program for 
whites. 
RECORDS 
37. In addition to any other records or lists 
required to be maintained under the terms of this Program 
the Order and Judgment, Local 28 and JAC, as the case may 
be, shall maintain separately for whites and non-whites, 
records and lists containing the following information, 
beginning with the effective date of this Program. 
a) Persons who request an application 
for or apply to take the "hancs-on' 
journéyman's test described in 
Paragraphs 5 and 8; 
b) Persons who take the "hands-on' 
journeyman's test described in 
Paragraphs 5 and 8; 
c) Persons who pass the ‘hands-on' 
journeyman's test described in 


Paragraphs 5 and 8; 
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qd) 


e) 


£) 


h) 


3) 


k) 


1) 


Persons who applied for journeyman 
admission on the basis of experience, 
described in Paragraph 15; 


Persons who are admitted, and those 


on the basis of experience, described 
in Paragraph 15; . 

Persons who seek or apply to transfer 
into Local 28 from an affiliated 
sister local union; 

Persons who inquire of Local 28 

about the possibility of transferring 
into Local 28 from an affiliated 
sister local union; 

Persons who inquire of Local 28 as 

to the availability of work oppor- 
tunities with or through Local 28, 
including but not limited to 

inquiry about or seeking "permits" 

or “identification slips"; 

Persons to whom "permits" or identifi- 
cation slips" are issued or work op- 
portunities with or through Local 28 
are otherwise made available. 

Persons who contact Local 28 or JAC 
seeking sheet metal work; 

Persons who are employed as sheet 
metal workers or apprentices by Local 
28 contractors. 

Persons working in sheet metal shops 
at the time they are organized by 


Local 28; 
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n-937 m) Persons who are reinstated to journey- 
man membership or to the Apprentice 
Program; 
* . mn) Non-whites who apply for advanced 
standing in the apprenticeship program 
described in Paragraphs 33-35; 


©) Non-whites who are granted advance 


standing in the apprenticeship program 
and the standing granted as described 
in Paragraphs 33-35; 

The records and lists specified in subsection (a) 


| through (0) of this Paragraph shall contain the name, address, 


- race, or national origin, union affiliation, if any, of each 


individual listed therein, as well as the date of the 


application, test, inquiry, contact, or employment (and the 


t 

| 

if 

| 

name of the contractor, where applicable), and the disposition 
| with reasons, of each such application, test, inquiry, i - 
conese or employment. Copies of these records and lists 
shall be submitted to counsel for the parties and the 
Administrator at least once every three months. 


38. Local 28 or JAC, as the case may be shall 


submit the following data to the Administrator and parties 


at the cime specified. 

a) the name and race identity of persons 
admitted into (i) journeyman status 
in Local 28 or (ii) apprentice 
status in the Apprentice Program, 


within 5 days of such admission; 


b) on January 1 and July 1 of each year a 
the total number of (i) journeyman 


members of Local 28, (ii) pensioner 
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members of Local 28 (as defined in 

Paragraph 2), and (iii) apprentices. 
Such reports shall include the per- 
centage of nonawnaeRe in each group. 


39. The JAC shall maintain complete records of 


|} all applications and other material concerned with the 


selection and work records of apprentices. These records 
shall include but not be limited to an applicant log for 
each examination showing the name, race, date or birth of 
each applicant, dates of completion of each step in the 


application procedure, disposition of each step in the 


application procedure, and disposition of each application. 


All such records shall be made available for inspection an 


copying by the plaintiffs at reasonable intervals during 


normal working hours or at other mutually convenient times. 


In addition, records shall be submitted to the Administrator 


and plaintiffs as follows: 


a. Prior to each apprentice entrance test 


and within 7 days of the closing of the application procedure 


the JAC shall submit a report including the following informa- 


tion for each person who filed or requested an application 
for that apprentice examination: name, address, telephone 
number and race or national origin, if known for those who 


request applications. 


b. Within 20 days after indenturing a class 


of apprentices the JAC shall provide a report of the names 
and ethnic classification of all persons who were rejected 
during the application and testing period and the reason 
therefore and the names of all persons whose application 


became inactive and the reason therefore. 


Shs 
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| the apprentice has left the program if known by the JAC. 


c. Every six months subsequent to the in- 
denturing of a class of apprentices the JAC shall furnish a 
report giving the names of all non-white apprentices, the 
name(s) of contractors to which — was referred and the 
number of hours worked. 

d. The Joint Apprenticeship Committee shall 


furnish the names of any non-white apprentices who are 


| dropped from the Apprentice Program. Said information shall 


be furnished within twenty days from the date action is 
taken by the Joint Apprenticeship Committee. Said report 
shell contain the reason why the individual was dropped from 


the program and the steps taken by the Joint Apprenticeship 


| Committee to retain the individual in the program. The 


| 
report shall also include the training and employment 


history of the individual while he was in the program. The 
Joint Apprenticeship Committee shall furnish the names of 


all non-white apprentices who leave the program other than 


by action of the JAC. Such report shall contain the reason 


“ 


| Said information shall be furnished within twenty-days from 


the time the JAC’ is notified that the apprentice has left 
the program, 


40. All records and lists required to be compiled 


| by this Program shall be maintained for ten years and shall- 
| be made available for inspection and copying by the parties 
! and the Administrator on reasonable notice during regular 

| business hours or at other mutually convenient time without 
| further order of the court. 


Advertising and Publicity 


41, The parties shall use their best efforts to 


i disseminate accurate information to the non-white com 


| munity of opportunities within Local 28 and the Local 28 
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| under the overall supervision of the Administrator, designed | 


| plan of an effective general publicity campaign designed to 


apprentice program. 
42. Prior to each "hands-on" journeyman's test 
and apprentice entrance test at a time to be selected by the 
Administrator to insure full coverage and effectiveness, 
Local 28 (in the case of the "hands-on" journeyman's examin- 
ation) and JAC (in the case of apprentice entrance tests) 


shall undertake a program of advertising and publicity, 


to inform the non-white community in New York City of the 
date, location, and nature of such examinations, the qualif- 
ications therefor and the opportunities available upon suc- 
cessful completion of the test. These campaigns may inetuce | 
print and electronic media, dissemination of material to 
communit:y, government and minority organizations. The City 
of New York may provide space and opportunities for such 
publicity. 

43. By March 1, 1976 Local 28 and JAC shall pro- 


vide to the Administrator and the other parties a written 


inform the non-white community in New York City of non-dis- 
criminatory opportunities in Local 28 and the Local 28 
apprentice unten as provided in the Order and Judgment and 1 « 
this Program. The other parties shall have 30 days to 
comment upon the written plan and the Administrator, having 
considered all subabertene, shall revise the plan if he 
deems necessary and shall order it into effect by May 1, 


1976. 


Work Referral 
44. The Administrator shall conduct a study of the. 
present Local 28 work referral system as described in the 


written statement submitted pursuant to Paragraph 2i(g).of 
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| the Order and Judgment. This study shall be completed by 
| june 15, 1976 and the Administrator shall submit to the 

| parties such recommendations he deems necessary to assure 
/ @ |that non-whites do not bear a disproportionate share of 
 mueplowaede. 


Resolution of Disputes 


45. (a) The Administrator shall hear and deter- 


mine all complaints concerning the operition of the Order 
and Judgment and this Program and shall ‘decide any questions 
of interpretation and claims of violations of the Order and 


Judgment and the Program, acting either on his own initiative 


or at the request of any party herein or any interested 
person. All decisions of the Administrator shall be in 


writing and shall be appealable to the Court. 


as mcrae tay ot 


(b) Any party or any individual affected by 


this Program may make a complaint to the Administrator 


within thirty days after the situation complained of arises. 


’ The Administrator shall give the parties notice of such a 
complaint within five days and, where a hearing is in his 
discretion warranted, expediously schedule such hearing. 

@ 1General peperetions : . 

46. The union and the JAC shall post conspicious 
imotices, in language and at locations approved by the Admin- 

i. i deceecr, advising individuals of their rights under this | 

|Program within 60 days after the Program is approved by the 
(Court. ; < : 
47. Except as modified, changed or amended by the 

id coene of this Program or order of the Administrator, Local 
28 and JAC shall not change, modify or amend any aspect of 
Ithe operation or content of the Apprentice Program, or the 

@ 

<3} 
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conditions or terms upon which an individual shall become a 


1 


member of the Apprentice Program of Local 28 or entitled to 


| 
work within the jurisdiction of Local 28, | 
| 


oO 48. At any time, any of the parties herein may 


Remnant 


apply to the Administrator and then to the Court for the 


purpose of seeking additional orders to insure the full and 


& effective implementation of the terms and intent of this ; 
Program. 1 
I 
Dated: New York, New York 1 
‘ 
| October ej , 2975 i 
i 
& | i 
| | 
iF 


DU ay) Geach 
Administrator 


| 
APPENDIX A | 


New York State Division of Employment (Department of Labor) 


Department of Employment of the City of New York 
6 Bureau of Labor Services of the City of New York i 
Recruitment and Training Program, inc. i 
if 
Fight Back + 
& Asian Americans for Equal Employment | 
ida Economic Survival 
|Regional Neighborhood Manpower Service Centers of New York 
it iCity 
@ | New York City Board of Education (Public High School and : 
| Evening Trade Division) 4 
| Williamsburg Coalition 
|e York Urban League ' 
@ | National Association for the Advancement of Colored People 
ceee Rican Community Development Project 
National Association for Puerto Rican Civil Rights 
e : Citywide Coalition of Black, Hispanic, and Asians in 
| Construction 


New York Project Equality 
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Commonwealth of Puerto Rico 


& Opportunities Industrialization Center of New York, Inc. 
Bedford-Stuyvesant Restoration Corp. 
New York City Human Rights Commission* 


New York State Division of Human Rights* 


*Send notices of exams, but no bulk application 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


el meme om HF 


EQUAL EMPLOYMENT OPPORTUNITY : 
COMMISSION, and THE CITY OF 
NEW YORK, 


Plaintifis, 
- against - : 


THOCAT:. (638 3.6. « 

LOCAL 28 OF THE SHEET METAL 
WORKERS' INTERNATIONAL ASSOCIA- : 
TION, LOCAL 28 JOIN APPRENTICE- 
SHIP COMMITTEE .. . SHEET METAL 
AND AIR-CONDITICNING CONTRACTORS! 
ASSOCIATION Cr NEW YORK CITY, 

ENC 2, (CEC >, 


Defendants. 


LOCAL 28, 
Third-Party Plaintiff, ; 
- against - : 


NEW YORK STATE DIVISION OF HUMAN : 
RIGHTS, 


Third-Party Defendant. 


LOCAL 28 JOINT APPRENTICESHIP 
COMMITTEE, 


Fourth-Party Plaintiff, 
- against - 
NEW YORK STATE DIVISION OF HUMAN ; 
RIGHTS, : 


e 


Fourth-Party Defendant.: 


MEMORANDUM AND ORDER 


WL 2Cay:< 
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HENRY F. WERKER, D. J. 

The court has read and considered the Affirmative 
Action Program submitted by the Administrator, the objections 
submitted by Local 28, the JAC, the City, and the E.E.0O.C. 
together with all appendices and replies to each other's 
objections which were filed in court before 3 p.m. on October 
7 y 19753 ‘ 

The following are the observations and rulings of 
the court which the Administrator is directed to implement by 
amendment and modification of the Program as submitted. Ref- 
erences are to sections of the Program unless otherwise noted. 
Sections which are not otherwise mentioned are approved by 
implication. 

1. Section 1 is approved. 

2. Section 2. While the court's order and judgment did 
not set interim goals it was hoped that the parties could agree 
upon such goals as would realistically stiitie in the ultimate 
percentage at the deadline. The court finds that the proposed 
goals are not excessive and are consequently approved. The 
suggestions of seuneet for Local 28 are rejected as being the 
same type of approach to this problem as has been taken by the 
Union over the last ten years and which has resulted in a mere 
4% non-white membership. 

To the extent that pensioners are defined in the 
Program that definition is adopted by the court. Without 
discounting the political effect which the non-working pensioners' 
votes may have, it is the court's rationale that the Program's 
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goals should be primarily addressed to the work force rather 
than the internal operations of the Union. To do otherwise 


might create constitutional issues which have no place in this 


Prcyram or litigation. It is the court's belief that ultimately 


the Union membership, including eeueiaiers, aver recognize 

the rights of non-whites and the fact that those rights must 

be enforced regardless of the cost to the courts or the govern- 
ments involved in order to secure to all working people those 
rights which the Constitution has guaranteed. 

3. Seécticns 3(b) and 15. There is an implied assumption 
on the part of Local 28 that the Program may be dragged out 
until the penultimate date and that it need not diligently 
and forcefully attempt to achieve the ultimate goal at an 
earlier date. Nothing is further from the contemplation of 
the court. /1f that goal can be reached in #1, 2)\0or 3 years. then 
it should be so reached, This is why the court adopts the 
proposals contained in the above-numbered paragraphs. Defendant 
Local 28's claim that no necessity or desirability has been 
shown and that the proposal is premature is, for the reason 
above stated, as well as the whole purpose of the ligitation, 
misguided. All avenues are opened by the opinion and shovld 
remain open until the goal is reached. To the extent that 
this was labeled an option in the opinion, it was an option 
open to non-whites. If a sufficient number can be found who 
are qualified they snould be admitted. Since the program is 


prospective, no one can now know how many non-whites there 


are who are qualified under these paragraphs. 

There would appear to be no reason for an age limit 
qualification other than the age of 18. 

The court adopts the proposal for a tripartite 
examining board. 

If it be true that many of the present membership 
reside outside the limits of New York City there is no reason 
why applicants should be restricted to New York City. The 
residency requirement should be increased to six (6) months 
to assure bona fide residency. Throughout the Program the 
qualifications should include a requirement of citizenship or 
ai. alien status which legally permits work in the United States. 

4. Sections 4(b) and 33-36. These sections are approved 
except as noted below. What was said about goals in ‘paragraphs 
1 and 2 hereof is also applicable here. 

Paragraph 33(b) should be deleted to the extent that 
it does not require ouantnan tens: It appears to the court that 
all applicants should be required to take the aptitude test. 

It should not he left to conjecture as to whether the applicant 
has the aptitude to become a journeyman. If he Coes not pass 
the aptitude test there would appear to be no reason why he 
should be placed in an advanced position in the apprenticeship 
program. Furthermore ali those placed in an advanced position 
should be so placed conditionally based upon classroom work 

and on job performance for a period to be determined by 


the coorcinator not exceeding three months. 
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Section 74 should not be deleted. It should be 
broadened to provide that nothing contained in the Program 
should be construed as preventing the Executive Board from 
adopting portions of the Program for the benefit of whites and 
other minorities provided that such plans do not interfere 
with the operation of this Program. 

§. Sections 5, «6, 7, 8 and 9 are approved. 

6. Section 10 is approved except wittsh respect to age 
which shall be fixed at 18 (10(b)),and residency (10(c)). 

7. Section 11 is supplemented to the extent requested 
in defendant Local 28's objection 8. 

An examination of the applicaticn form annexed to 
Local 28's objections does not indicate that it is unduly 
© oe ere e An update of the infgormational items will, however, 

be required. The applicants should be informed in writing as 
to the place of examinaticn with instructions as to how to reach 
@ the plice and/or a map indicating Lts: location. 
The maximum examination fee of $25 is adopted provisionally. 
The defendants may apply to the Administrator for an increase 
@ upon a showing that such an increase is needed. Verified costs, 
i.e., vouchers verified by vendors, should be presented to show 
these costs. The evidence submitted by the City indicates 
& that even this fee is prohibitive to application by a number of 
non-whites. An initial screening of applicants for the journey- 
man test ought to be held by the organizations through which 


| 9 they are produced and/or the Union. Results of the journeyman 
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test of October 11, 1975 may indicate that some applicants who 


took the test were not qualified to do so. This results in 
wasted effort on everyone's part. Without suggesting that it 
has been done, we are not interested in testing a number of 
bodies but persons who are actually qualified but have been 
discriminated against in the past. 

es: Paragraphs 15, 16 and 17 are approved. In 16(b) 
the proration of the initiation fas Over a period of two years 
is unnecessarily restrictive. This should be amended to relate 
to income not time and should possibly be included in check off 
provisions. Thus perhaps 10% of the net check should be paid 
for the initiation fee until the fee is paid. 

The objection contained in defendant Local 28's objection 
12B has no place in this Program. It is the assumption of the 
court that any affirmative action provisions contained in the 
Program for non-whites with respect to 16(a) and (b) will equally 
be applicable to whites and other minorities. 

9. Paragraph 17 of the vlan is approved. With the 
additional language to be added a: set forth in the City's letter 
Of October 15, 1975, page As 

10. Paragraphs 18, 19, 20, 21, 22; 23,.24, 25, 26, 27; 
28 and 29 are approved. The date for the December test is the 
13th not the llth as shown in the Program in paragraph 28. 
ll. The suggestion of the United States Attorney amending 
the first sentence of paragraph 30 as contained in his letter 
of October 10, 1975 at page 2 is approved. The deletion of 


the second sentence is approved and the insertion in its place 
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of the City's paragraph in p. 3 of its letter of October 10, 
1975 is approved. 

12. Paragraph 31 is approved. 

13. Paragraph 32 is amended so as to provide that the 
successful applicant will bear one-half the cost and JAC the 
other half. The importance of sound physical condition is 
such that the safety of all are involved in it. The cost as 
thus reduced to the applicant assuming a $34 maximum should be 
eae payable. The utilization of facilities other than those 
umea by SAC is not acceptable since the nature of the examination 
is subject to too many variations and possible unethical practices. 

As indicated earlier, paragraph 33(b) is in part 
deleted. The court believes that it is unfair to other applicants 
to exempt those claiming one year or more experience from the 
aptitude test. Furthermore if the test is as job-related as it 
should be those with the experience should have no difficulty 
with it. The preference to be’granted should be based upon 
scores and work experience as determined by the coordinator. 
The number to be admitted should be determined by the Administrator 
based upon the certification by the coordinator and the needs 
of the apprentice program at any given time. This will require 
rewriting paragraphs 33 and 35 and possibly paragraph 3l(b). 

14. With respect to the Union's objections to the 
adoption of a rotation system of employment for apprentices, it 
is suggested that the adoption of such a system will motivate 


more apprentices to continue in the trade and will eliminate 


the probability that the upper classmen apprentices, who may 


be mostly white, will be preferred over lower classmen who will, 


it is hoped, be significantly non-white. The court finds these 
two reasons sufficiently persuasive to adopt the program during 
the period of transition to the 29% goal. 

15. With respect to paragrapn 37 the court agrees 
that telephonic requests for information should be excluded 
from the record keeping. Telephoners should, however,be 
informed that their requests should be made in writing and a 
form for tHis purpose should be sent to them with regard to 
each of the categories mentioned in this paragraph. 

The submission of these records once every three 
months during the first year of the Program and thereafter 
every six months is approved. 

16. Sections 39, 40, 41, 42, 43, 44 and 45, 46, 47, 


48 are approved as they are set up in the plan. 


17. It should be noted by the parties that in the court's 
concept of the role of the (niet desbccieiat he is not a neutral 
person. He is the executor of the order and judgment of the 
court and its alter ego and, to that extent, he is partisan to 
the letter and spirit of the court's judgment. It has been 
brought to the attention of the court that numerous small 
harassing tactics have been utilized during the period from 
the date of the judgment to this date. A continuation of such 


practices is proscribed. 


18. It appears that the major source of journeymen 


will ultimately be the apprenticeship program. The court has 
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found that the test as administered was a major obstacle to 
non-white participation in this program. It would appear to 
the court that this may be so with respect to even validated 


tests. As a consequence, the Administrator is directed to 


‘ 


incorporate in the program a pre-examination study group program 


to be conducted by the coordinator so as to familiarize all 
applicants with the type of test to which they will be exposed. 

19. In the contemplation of the court the 29% figure 
reached in the judgment may result by the time the deadline is 
reached, in a lesser number of non-whites, than estimated at 
the time of the judgment, assuming an increase in attrition of 
Union membership due to the economy or other factors not now 
foreseeable. Thus accurate reporting of membership is an 
essential part of the Program. 

The corrections and clarifications contained in the 
United States Attorney's letter of October 10, i975 as 
applicable are adopted and approved. 

The Administrator is directed to redraft the Program 
in accordance with this memorandum and order. Oral argument is 
denied as being unproductive. 

SO ORDERED. 

New York, New York 


October 23, 1975 
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NEW YORK STATE DIVISION OF HUMAN RIGHTS, : { 
Fourth-Party pefenddat. : | 
Go es ee ee ee eee m 
AFFIRMATIVE ACTION PROGRAM 
Introduction | 
1. This Affirmative Action Program ("Program") a 

adopted pursuant to the Decision and Order dated July 18, | 
1975 and the Order and Judgment dated August 28, 1975 and 
entered in this action on September 2, 1975 ("Order and 


Judgment"). The goal of this Program is to assure that the 


|non-white* membership in Local Union No. 28 of the Sheet 
[Metal Workers' International Association ("Local 28'') reaches 
la minimum level of 29% b° July 1, 1981; to assure that sub- 
stantial and regular progress is made toward this goal in 
Jeach year prior to 1981; and to assure that non-white 
imembers of Local 28 and ~on-white apprentices of Local 26 
jshare equitably in all employment opportunities afforded to 
. {members of Local 28. 
2. For the purpose of reaching the above goal of 
29% by July 1, 1981 this Program establishes as interim 
|percentage goals for the non-white membership of Local 28 
Ithe following: 
aaly 1, 1977 13% 
July 1, 1976 16% 
July 1, 1979 20% 
July 1, 1980 24% 


{ 
July 1, 1976 10% 
| 
| 
| 


Each of the above percentages shall be measured against the — 

; | 
total membership of Local 28 as of each interim goal date 
respectively and the final goal date. For the purpose of | 


a 


jmeasurement, total membership shall include a’1 journeyman 


i 

. 
members , all pensioners** who have been employed as sheet- | 
metal workers within the last three years, and all members 
or participants in the Local 28 Apprentice Program ("“Appren- 


| 

| 
tice Program"). The parties to this action and the Admin- | 
istrator are to implement this Program so that these interim | 
goals may be attained. The Administrator shall periodically 
review the progress toward the attainment of these goals and 


AL 


* "“Non-white" as used in the Program means black and Spanish 
surnamed individuals. 


*k "Pensioner" as used in the Program means any individual 
who receives benefits from the Local 28 pension program. 
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Itake such action as he is empowered to take under the Order 
jand Judgment to assure their achievement. 
| 3. Admission te Journeyman membership in Local 28 
ishall be attained only through the following procedures: 
a) Successful completion of a 'hands-on' 
journeyman test administered pursuant 
to Paragraphs 5-14; or 
b) establishment of proof of the required 
experience in the sheetmetal trade pur- 
suant to Paragraph L530 
c) successful completion of the Local 28 
| Apprentice Program; or 
| d) transfer in accordance with the 
| Sheet Metal Workers' International 
Union Constitution and Ritual; or 
e) organization of non-union shops. 
| 4. Membership in the Apprentice Program shall be 
obtained only through the following procedures: 
a) successful completion of an apprentice 
aptitude test as set forth in Paragraphs 
21-32; or , 
b) entry with advanced standing as set 
forth in Paragraphs 33 through 36. 
|Admission to Journeyman Status 
| 5. Under the supervision and with the approval of 
jthe Administrator, Local 28 shall administer a ‘hands-on' 
Hourneyuan"s test on October 11, 1975 designed to test 
fairly and in a non-discriminatory manner the skills needed 
lfor a jommeyman sheet metal worker. This test and its 
igrading shall be in substance the equivalent of the ‘hands- 


fon portion of journeyman's test given by Local 28 in 
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November, 1969 as revised by a sheetmetal expert provided by 
ithe plaintiffs or the New York State Division of Human 


Rights. Disputes as to any proposed revisions shall be 
— by the Administrator. There shall be a filing fee 
of $25 for this test. 

6. Local 28 shall undertake a program of pub- 


mLicity and advertising and prepare, make available, and 


' 


baie applications relating to the October 11, 1975 


‘*hands-on' journeyman's test in accordance with the stand-rrds 


_ conditions set forth heretofore by the parties and the 
lAdministrator. The administration and grading of the test 
shall be under the overall supervision of the Administrator 
land shall be accomplished and recorded in such a manner as 


I as ; . ‘ : 
ito facilitate the professional development and validation of 


q 
qi 


future ‘hands-on' journeyman's tests. 
7. Under the following conditions all persons who 
ireceive a passing grade in the test described in Paragraphs 5 
Lad 6, and who are physically fit for sheetmetal work shall 
be eligible for admission to full journeyman membership in 
Local 28 as follows: 
a) - all non-white applicants who receive 

a passing grade, up to a total of 200 

such applicants, shat? be admitted to 

journeyman membership by December 1, 

1975 in accordance with and subject 

to the provisions of Paragraphs 16-18 

of the Program. In the event that more 

than 200 non-white applicants receive 

a passing grade and elect to exercise 


-their rights to admission to journeyman 


<he 
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membership under this Program, the 
200 non-whites with the highest 
grades. shall be admitted by 


December 1, 1975; the remaining non- 


. white applicants shall be admitted 
in accordance with the provisions of 
| sub-paragraph (h) of this paragraph; 
ad : : b) white applicants who receive a pass- 
| ing grade shall be giecue de alist 
and ranked in dawcandine order on the 
a basis of their grades on the examination. 
i) white applicants shall be selected 
for admission in the order of their 
e ranking on the above described list 
on the basis of a ratio to the non- 
whit2s admitted pursuant to section 
(a) of this Paragraph. Said ratio 
® shall be agreed upon by the parties, 


but in no event shall the ratio 

be less than one non-white for every 
white. Such ratio shail be : - 
designed with the purpose of in- 
plementing the interim goals set 

forth in Paragraph 2.. If the 

parties cannot agree on a ratio by 


November 10, 1975 the Administrator 


shall establish such ratio by 
November 15, 1975. 


4i) all applicants who receive a pass- 


ing grade but who are not admitted 
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pursuant to subparagraph (a) or 
section (i) of subparagraph (b) may 
be ordered admitted to journeyman 
memLership by the Administrator at a 
time deemed suitable by him. White 
applicants who have received a 
passing grade and who ©~e not ad- 
mitted by ‘tach 1, 1976 shall be 
eligible for a selection priority 
over other white applicants qualified 
by the journeyman's test to be held 
in the Spring of 1976, or subsequent 
tests. Non-white applicants who 
have received a passing grade and 
who are not admitted pursuant to 
echoerinedoh (a) shall b admitted 
by July 1, 1976, if they so elect. 

8. Local 28 shall administer a non-discrimina- 
itory, ‘hands-on' journeyman's test under the overall super- 
‘|vision’ and approval of the Administrator in the Spring of 

1976 and at least once a year thereafter. The Administrator, 


jafter consultation with the parties, may apply to the Court 


i 


requirements of the interim goals set forth in Paragraph 2. 
9. The journeyman's 'hands-on' tests administered 


| pursuant to Paragraph 8 shall be professionally developed 


| 
i 
H 
| 
! 
| 
ito decrease the frequency of the tests consistent with the 4 
| 


and validated in accordance with EEOC Guidelines. Within a 
shall not be less than four weeks unless good cause is 


shown), Local 28 shall furnish counsel for the parties and 


the Administrator with (i) a copy of a report demonstrating 
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the validity of the test and (1i) a copy of the test to be 


administered, provided that counsel for the parties and ihe. 
Administrator shall not distribute or disclose the contents 
of the test to any individual or organization except for the 
purpose of professional validation thereof. 

10. All qualified applicants shall be eligible to 
jtake the ‘hands-on' journeyman test specified in this 


A qualified applicant is defined as follows: any 


a) has or will have attained the age 
of 18 by the date of the test, and 
b) is a citizen or a lawful permanent 


resident alien legally entitled to 


work in the United States, and 
c) has-resided in New York City or the 
counties of Westchester (N.Y.) 


Nassau (N.Y.) Suffolk (N.Y.), 


: ; @ Passaic (N.J.) Bergen (N.J.) Hudson 
: (N.J.) Union (@.J.) or Essex QJ.) 
for six (6) months prior to 
& ‘the filing of an application, and 


d) has one year of sheet metal work 
experience including but not limited 


to employment as a member in any 


, branch of Local 400 of the Sheet Metal 
Oo: Workers Intermational Association, 
: sheet metal experience in the 
, @ Armed Forces or vocational educa- 

tion or training related to the 
skills of a journeyman sheet metal 

:  @ worker. 

& a 
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@ |Persons presently registered or recently registered in the 
[Local 28 Apprentice Program or any other recognized appren- 
itice program affiliated with the Sheet Metal Workers’ Inter- 

e atkesal Association are not eligible. 

11. Subject to the approval of the Administrator, 
|Local 28 shall develop a standardized application form for 
ithe ‘hands-on' journeyman's test. Such forms shall include 

® 3 jonly the following: 

a) provisions for the name, address, 
telephone number, social security 
@ number, citizenship or lawful resident 
alien status, residency, record of 
convictions, age, sex and race or ethnic 

* ‘identification of the applicant 

| (with a notation that information 
regarding race or ethnic identificea- 

| - tion is required solely for the pur- 

6 pose of compliance with the court 
order herein and the regulations of 
the United States Equal Employment 

@ Opportunity Scuateston).. and pre- 

vious sheet metal experience. 

b) information regarding the eligibility 
requirements, fee, date, time, loca- 
e. tion, and nature of the ‘hands-on' 
journeyman's test. 
12. Local 28 shall make available: an application 
@ jform for the "hands-on' journeyman's test and a short 
bdeseription of the nature of the test in the following 
manner : 
@ a) at the offices of Local 28; 
| b) by mail in response to inquiries 
and requests made by mail; 
| c) in bulk to plaintiffs, City 
@ 
| a : 
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Department of Employment, the New 


York State Employment Service, Re- 


cruitment and Training Program, 
Inc., Fight Back, and the other 
governmental or community agencies 
listed in Appendix A as amended from 
time to time. 

Completed applications for the test shall be 
laccepted by mail or delivery in person at the offices of 
jLocal 28. Local 28 may establish, with the approval of the 
iAdministrator, a suitabl- cut-off date for the acceptance 
lof applications. Local 28 may establish a fee for the 
|taking of the 'hands-on' journeyman test consistent with the 


| 
icost of administering such a test. Such fee shall be pro- 


} 
ivisionally, $25.00. Local 28 may apply to the Administrator 


Ifor an increase upon good cause shown. Applicants shall be 


instructions as to how to reach the place and/or a map 
indicating its location. . | 

13. The ‘hands-on' journeyman test shall be 
graded by a Board of Examiners consisting of three members 
knowledgable in Sheet Metal. Said Board shall be comprised 
of a represertative chosen by Local 28, a representative 
chosen by the Administrator, and a representative chosen by 


the Plaintiffs and the State Division of Human Rights. Such 


i 
t 
: in writing, as to the place of exaaination with 


Board shall act by majority vote. Said Board of Examiners 
shall employ the passing grade level developed. pursuant to 
the validation procedures set forth in Paragraph 9. All 
levpiteoure shall be advised of their steeus by first class 
mail within 30 days of the test. Non-whites who fail the 


test shall be advised of their possible eligibility for 


~9- 
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ladvanced standing in the apprenticeship program. 

14. (a) A qualified non-white applicant who 
basses the test and is physically fit to perform sheet metal 
work shall be admitted to journeyman status in Local 28 
within 60 days of the test unless the applicant elects to 
ldefer admission pursuant to Paragraph 19. 

(b) A qualified white applicant who passes 
ithe test and is physically fit to perform sheet metal work 
Ishall be admitted to journeyman status in Local 28 in accor- 
jdance with the following procedures : 

(i) no later than 30 days prior to the 
bie the parties shall attempt to agree on an appropriate 
atio of non-whites to whites to be admitted to journeyman 
status. This ratio will be established with the purpose of 
fairly implementing the interim and final goals set forth in 
aragraphs 1 and 2 but in no event shall said ratio be less 


‘than one non-white for every white. If no agreement is 


treached by the time specified, the Administrator shall 


jestablish the ratio within 15 days thereafter. 


(ii) in accordance with the above ratio 
hwhite applicants shall be admitted on the basis of the 
highest scores achieved on the ‘hands-on' journeyman test; 

c) To the best of cher ability the parties 
land the Administrator shall endeavor to set forth on the 
lapplication form the most accurate estimate of the oppor- 
itunities available to whites based on the number of pre- 
lferred candidates pursuant to Paragraph 7 (b),-the number of 
expected non-white candidates, and past experience. 

15. Commencing January 1, 1976 there shall be 


lestablished a program for admission to Local 28 journeyman 
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vocational training related to the skills of a sheet metal 


worker. Persons eligible for admission under this program 


must, 


a) 


b) 
c) 


d) 


e) 


obtained in the United States or elsewhere, in sheet metal 
work or employment reasonably related or similar to sheet 


Imetal work, including experience in the Armed Forces, or 


be a resident of New York City, 

or the counties of Nassau (N.Y.) 
Suffolk (N.Y.) Westchester (N.Y.), 
Bergen (N.J.) Passaic (N.J.) 

Essex (N.J.) bution (N.J.) or 

Hudson (N.J.) for six (6) months 
prior to application; and 

be age 18 or over; and 

be physicially fit to perform sheet 
metal work; and 

establish to the satisfaction of a 
majority of a board of three members 
knowledgable in sheet metal work, 
comprised of a representative chosen 


by Local 28, a representative chosen 


by the Administrator, and a representa- 


tive chosen by the plaintiffs and the 


State Division of Human Rights that the 


applicant has the requisite sheet metal 


experience; and 


be a citizen or lawful. permanent 


resident alien legally entitled to work 


in the United States. 


The Administrator, after due consultation with all the 


| parties, shall establish procedures for application to this 
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| program, for investigation and verification of the criteria. 
| set forth in subparagraphs (a) through (e), and for the 
| timing and conditions of admission. Appropriate publicity 
foe the program shall be undertaken at the direction and 
| with the approval of the Administrator. 

16. (a) Upon proper application, a non-white 
jeligible for admission to journeyman rt ership in Local 28 
| pursuant to Paragraphs 5 through 15 or Paragraph 35(e) of 
| this Program may request of Local 28's Executive Board that 
I the Local 28 initiation fee be reduced pursuant to the pro- 
| visions of Paragraph 22(d) of the Order and Judgment. 
| Within 5 days of receipt of such application, the Local 28 
| Executive Board shall render a decision on the application 
in writing and notify the applicant, the Administrator and 
the parties of the disposition of the application (the 


d 
notification to the Administrator and the parties shall 


finelude the name and address of the applicant). If such 


| application is denied in whole or in part, or is not acted 
upon within five days of its receipt by the Executive Board 

J of Local 28, an application may be made to the Administrator = | 

| who shall either grant or deny the request in writing after | 

iduly considering all the factors set forth in Paragraph 
22(d) of the Order and Judgment. In considering such an 

| application the Administrator may require the submission of 

| sack information, documents, or other data from either Local 

128 or the applicant as he deems necessary. 

| (b) Upon proper application a non-white 


leligible for admission to journeyman membership in Local 28 


| pursuant to Paragraphs 5 through 15 or Paragraph 35(e) may 


lrequest of the Local 28 Executive Board that payment of the 
}Local 28 initiation fee commence with employment and be pay- 


fable on a pro rated basis, each payment not exceeding 10% 
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n-937 jof the net check, and payable only during periods of employ- 
Iment until the fee is paid. Within 5 days of the bedetoe of 
. }such application the Local 28 Executive Board shall render a 
decision on the appiication in writing and notify the ap- 
plicant, the Administrator and all parties of the disposi- 
jtion of the application (the notification to the Adminis- 
Itrator and the parties shall include the applicant's name 
land address). If such appiication is denied in whole or in 
|part or not acted upon within 5 days of its receipt by the 
| Executive Board of Local 28, an application may be made to 
| the Administrator who shall either grant or deny the appli- 
| cation in writing. The decisions of the Executive Board of 
lLocal 28 and the Administrato: shall be made having duly 


| considered the financial circumstances of the applicant. 


isuant to Paragraph 16 has been pending with the Administra- 


1 man membership. 


not employed during his conditional membership, he shall also 


ids 


17. (a) At any time after an application pur- 


‘| tor for more than 5 days a non-white eligible for admission 
| to journeyman membership in Local 26 -pmekuatik to Paragraph 5 
| through-15 or Paragraph-35(e) of this Program shall be 

| admitted conditionally to journeyman membership upon payment 
lof $56 dollars and one month's dues pending the determina- 

| tion of the Administrator.-which shall be made within 30 days 
lof the date of the application to the Administrator. | 
During such conditional membership an applicant will be © 


| entitled to all the rights and privileges of regular journey-| 


(b) If a conditional member is terminated 
| without becoming a regular journeyman member of Local 28 he 
| shall be entitled to a return of any dues paid in advance 


, for any month in which he was not employed and, if he was 


001385 


| 
| 


be entitled to a return of any payment made toward the in- 
itiation fee. 

18. The granting of any application pursuant to 
Paragraph 16 shall not diminish any rights or privileges 
accruing to journeyman membership in Local 28. 

19. A person eligible fer admission pursuant to 
|/Paragraphs 5 through 14 shall be permitted to defer such 
ladmission for up to six months from the time he is first 
entivten to be admitted. During such period, a person who 
léas elected to defer may apply to the Administrator for 


\further deferral of admission for up to another 12 months. 
\I£ an applicant invokes his right of deferral he shall be 
ladmitted, on the same terms and conditions as he was pre- 


viously entitled, within 30 days of written notice to Local 


28 that he seeks to be admitted. 
20. Lecal 28 shall issue “permits” or “identi fice- 


ve : ' = 
}tion slips" only with the express written consent of the 


|Administrator, and pursuant to Paragraph 22(f) of the Order 


i 
i 
t 


jand Judgment. 


Apprentice Program 
21. The Local 28 Joint Apprenticeship Committee 


| 


("JAC") shall maintain an apprentice program of four years 


jduration or less. The terms and conditions of the appren- 
tice program shall be as set forth in the Collective Bar- 
gaining Agreement ("Standard Form of Union Agreement 
between Local ... and Sheet Metal Contractors."), the Local 
28 Joint Apprenticeship Trust and Indenture, and the rules 
and regulations thereunder except where medified by the 
Order and Judgment, the provisions of this Program, or order 


of the Administrator pursuant to his powers under the Order 


and Judgment. 
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igs than 300 apprentices by July 1, 1976 of which no less 
Hthan 100 apprentices shall be indentured by February 2, " 


11976. No less than .200 apprentices shall be indentured in 


j}each year thereafter up to and including 1981. Said numbers, j 
| shall include those apprentices admitted with advanced 

| standing. The JAC may indenture apprentices in two separate 
classes during a year. 


23. Apprentices shall be assigned for employment 


| 
|. , 
fin a ratio of not less than one apprentice for every four 


| journeymen working of the aggregate journeymen employed. 


| Seniority shall not be a criterion for employment, and 
 aidebiedate shall be rotated for employment where necessary 
and feasible. The JAC shall make every effort to provide 
apprentices with classroom instruction, including evenings 
and Saturdays where necessary, during periods of wuemploy- 


ment, and shall credit such hours toward fulfillment of 


‘| apprenticeship requirements: The -JAC may authorize the 


j accelerated advancement or graduation of any apprentice as 

| it deems proper. 

24. Upon successful completion of the Apprentice- 
| ship Program, apprentices shall be promptly admitted to full 
| journeyman-membership sipon payment of the -balance~due-of the 
f initiation fee, if any, which upon application to the Local 
| 28 Executive Board, may be paid on an installment basis for 


| good cause shown, and subject to the procedures contained in 


| Paragraph 16. 
25. Applications shall be made available to and 
‘t accepted from-any qualified candidate. 


¥ 


; is defined as follows: any person who is deemed physically 


fit for sheet metal work and who has or will have attained 
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the age of 18 years by the date of indenture of the next 


scheduled apprentice class and who is not older than 25 
years of age (for veterans of active military duty the age 
limit is extended one year for each year of such duty up to 
the age of 30) and for non-whites not over the age of 35 
applying for advanced standing, and who is a citizen or 
permanent resident alien. For the apprentice aptitude test 
ito be administered in November, 1975 only, JAC may require 
proof of completion of a tenth grade course of education. 
\The JAC shall validate the tenth grade requirement before 
said requirement may be imposed for subsequent examinations. 
26. With the approval of the Administrator, JAC 

shall develop a standardized application form for the 
Apprentice Program. The application form shall include 
| information about the date of the next class of apprentices 
| to be indentured, and shall require only the following in- 
| £ormation of the applicant: 

a) Name, address and telephone number: 

b) -Birth-date-and age: 

c) Social Security number; 

d) - Extent of education; - 


e) Sex; 


f) Race or ethnic classification; (with a 
notation that this information is required. 
solely for the purposes of compliance with 
federal anti-discriminations statutes) ; 

g) military service; 


h) convictions and pending criminal charges. 


i) Citizenship or lawful permanent resident 
- alien status. 


27. Application iurms for the Local 28 JAC 


i 001383 


| 

eae: Program shall be available at the offices of the 
JAC during normal business hours and at the offices of the 

organizations listed in Appendix A at least 60 days pole 

an examination. Application forms shall be made available 

by mail upon written request. Completed applications shall 
ibe accepted in person or by mail at the offices of the JAC. 
There shall be a filing fee of no more than §15.00. Appli- 
cation forms shall be made freely available to any govern- 

| mental employment office and minority commummity organiza- 

| tions not listed in Appendix A upon request. The time for 

| ei1ing applications for a particular apprentice test may be 
closed by the JAC at a reasonable time (not to exceed three 


| weeks) before the date of the examination. 


i 
i 


28. An apprentice aptitude test shall be given on 


| December 13, 1975 and at least once yearly thereafter at a 
pase, time and location approved by the Administrator. The 
i test shall consist of the following professionally developed 
or validated components: (1) a basic “read and follow 

| dipecetans” test designed to ascertain an applicant's 

| ability to master and understand those written and verbal 

| instructions, directions, and other communications necessary ~ 
to participate in the Apprentice Program at the first year 
level; and (2) a mechanical comprehension test similar in 
substance and scope to that mechanical comprehension test 
administered by JAC in April 1969. There shall be profes- 

| sionally developed and validated a qualifying score on the 

i "+ea* and follow directions" test designed to reflect the 
minumum ability necessary to participate in the Apprentice 
Program at the first year level. The JAC may apply to the 
Administrator to give a math test as part of the apprentice 


aptitude test, and such test may be given upon good cause 
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| shown. Such math test shall be professionally developed 
and validated as to content and qualifying score in such 
Manner as to reflect the minimum ability necessary to par- 
ticipate in the Apprentice Program at the first year level. 
29, Within three weeks of the administration of 


an apprentice entrance test, JAC shall provide the Adminis- 


trator and all parties with: 


(a) the names, race identification, 


raw scores i rank of all candi- 
dates ie all césts; and 
(b) the mean and median scores on all 
| | tests of all identifiable racial 
and ethnic groups among the 


candidates. 


30. Persons selected to be indentured as appren- 


if 


[tices pursuant to Paragraph 22 shall be selected in accor- 


idance with a ratio of non-whites-te-whites which shall be 
! 

jestablished by agreement of the parties within 30 days 
~ 4 


ito the tests, or by the Administrator within 15 days there- 


after if the parties fail to agree.* This ratio will be 
| é ; jh 
- festablished with the purpose of fairly implementing the 


linterim and final goals set. forth in Paragraphs 1 and 2 but 


f 


in no event shall said ratio be less than one to one. For 


opportunity to be accepted into the Apprentice Program in 
| 
easonable numbers, the parties and the Administrator shall 


i ‘ 
use their best efforts to assure that the total population 


lof the program shall not exceed 60% non-white individuals, 


nd that an individual term or class shall not exceed 70%; 


e parties shall agree by November , LOPS. WReE 

the ratio shall be for the classes to be indentured in 
February and June 1976. If no agreement is reached, the 
co shall establish the ratio by November 21, 
1975. 
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the purpose of assuring that white applicants are accorded an | 


| 
; 
i 
i 
i 
t 
i 
t 
i 


ita, isc let 
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from those who meet 


obligations under Paragraphs 22 and 30, 


non-white individuals. 


Sl. In fulfillment of JAG's ana Local 28's 


[means of the apprenticeship entrance test shall be selected 


or exceed the qualifying score on the 


"read and follow directions" test in the following manner: 


(a) 


(b) 


| 


| 


ithe above procedures 


VANCED APPRENTICES 
33. There 


jexamination prior to being indentured. 


land one half by the JAC. 


the white apprentices shall be 
selected on the basis of the highest 
scores received on the mechanical 
comprehension test among the white 
eligible qualified candidates; 

the non-white apprentices shall be 
selected on the basis of the highest 
scores received on the mechanical 
comprehension tést among non-white 
eligible qualified candidates subject 


to the provisions of paragraph 35. 


32. Persons selected for the Apprentice Program 
| 


may be required to appear for orientation anda physical 
jexaminations are to be borne one half by successful applicants, 


jto orientation and a physical examination by Local 28° JAC if 


that appears desirable. Persons selected in accordance with 


shall be indentured as apprentices 


finless such indenturing is waived by them, or they are 
ertified physically unable to perform sheet metal work by a 


medical practitioner licensed in New York State. 


shall be established-by the JAC pro- 


edures for the admission and advanced placement in the 


«19. 
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apprentices chosen by 


The cost of physical 


Additional persons may be invited 


Lica dnsdesedt adatendedinds ened bettie eee 


¢ 


ee ores es ee menmTeE -wENm eum - oneren ewe: mo 
ae. “ 


Apprentice Program of non-white apprentices who have ex- 
perience in sheet metal work or trade education but cannot 


perform at journeyman level. Applicants for advanced place- 


iment shall have at least six months experience in sheet 
octet work or trade education, be physically fit and shall 
[be not less than 18 years old or more than 35 years old by 

| the date of indenture of the next scheduled apprentice 
|class. For such person applying to be indentured in February 
| and July, 1976 only, the JAC may require proof of completion 
| of a tenth grade course of education by that date. Such 


| requirement must be validated for subsequent utilization. 


| the experience of all applicants for advanced standing and 
shall make placement to the appropriate grade level. The 

| 

| grade level assigned shall be conditional for a period to be 


| determined by the coordinator, not exceeding three ronths, 


| based upon classroom work and on the job performance. 
| Applicants who challenge the grade level assigned shall be 
| advised of their right to appeal to the Administrator. 


= 35. a) The Administrator shall determine the 


number of advanced apprentices to be admitted from the lists-' 


|} resulting from each test, based upon the needs of the appren-: 


| ticeship program at any given time and the number of appli- 
pees eligible for advanced standing as certified by the 
| coordinator. 

b) Apprentices who meet the requirements of 
| Paragraph 33 shall be selected for advanced standing in the 
| Paiiewiea manner: 

(i) those whose ranking on the appren- 
|ticeship aptitude examination qualifies them for acceptance 


into the apprenticeship program pursuant to Paragraphs 22 
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34. The Training Coordinator of JAC shall evaluate ! 


and 30 shall be selected in accordance with their ranking 


| 


and admitted with advanced standing, subject to the number 
determined by the Administrator pursuant to subdivision .(a) 
of this paragraph. 

(ii) if there are insufficient appren- 
tices who qualify for advanced standing selected by the 
procedure contained in subdivision (b)(i) of this paragraph 
ito satisfy the number determined by the Administrator, ad- 
iditional apprentices to reach this number shall be selected 


in ranked order, from.those who are over 25 years of age 
, 
jand whose score on the apprenticeship aptitude examination 


q 


places them below the number otherwise selected pursuant 


Ito Paragraph 22. 


c) The number of apprentices admitted with 

jadvanced standing under subdivision (b)(i) of this para- 

raph shall be included in the number of apprentices se- 
[lected pursuant.to Paragraph 22 and computed in the total 
of non-white apprentices selected on the basis of the ratio 
| established pursuant to ae 30. The numbers of 
| apprentices admitted with advanced standing under sub- 
| division (b) (ii) of this paragraph shall not be included 
| a the number of apprentices selected pursuant to Para- 
legraph 22 or computed in the total of non-white ayprentices 
iselected on the basis of the ratio established pursuant 


}to Paragraph 30. 


d) An advanced apprentice shall be entitled 


ito all rights, privileges and other benefits including work 


ireferral, pay, instruction, and supervision accruing to 
|regular apprentices at the same level of training. 


e) Apprentices admitted with advanced 
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| 


standing pursuant to Paragraphs 33 through 35 who success- 
fully complete the apprenticeship program may make the 
applications provided for in Paragraph 16 of this Program, 
£) Advanced apprentices assigned for work 
may be utilized to satisfy City and City-assisted contract 
requirements for the employment of minority trainees. 

| . 36. The coordinator shall develop a pre-examin- 
jation study group program so as to familiarize all appli- 
canes for the Apprenticeship Program with the type of test 
[that they will be given. All applicants shall be notified 
lin writing at least two weeks in advance of the apprentice 
jtest that the study program is available to them. Such 
motice shall contain the date, time, and location of the 

| study group meetings. The meetings shall be held in the 
jevening after 6:30 P.M. Within two weeks of the effective 
idate of this Affirmative Action Program, the Coordinator 


jshall submit -a detailed program including but not limited 


lteaching methodology, program materials, and organization 


|the groups. 
| RECORDS 
37. Im addition to any other records or lists 


required to be maintained under the terms of this Program 


| 


the Order and Judgment, Local 28 and JAC, as the case may 


be, shall maintain separately for whites and non-whites, 
ixecords and lists containing the following information, 


i 


beginning with the effective date of this Program. 

a) Persons who request an application 
for or apply to take the "hands-on' 
journeyman's test described in 
Paragraphs 5 and 8; 


b) Persons who take the "hands-on' 
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d) 
& 

as 

le 
£) 

# | 
ui g) 

e 


_on the basis of experience, 


hy: 


journeyman's test described in 
Paragraphs 5 and 8; | 
Persons who pass the ‘hands-on' ) 
journeyman's test described in 
Paragraphs 5 and 8; 
Fersons who applied for journeyman 
admission on the basis of experience, 
described in Paragraph 15; 

Persons who are admitted, and those iS 


vejected, for journeyman membership 


in Paragraph 15; 
Persons who seek or apply to transfer 


into Local 28 from an affiliated 


sister local union; 


ier iials 


Persons wno inquire of Local 28 
about the-possibility of transferring 


into Local 28 from an affiliated 


sister local union; 


Persons who inquire of Local 28 as 


; : Pre | 
to the availability of work oppor- a 
i 


tunities with or through Local 28, _ 


including but not limited to 


inquiry about or seeking "permits" 


or “identification slips"; 


Persons to whom "permits" or identifi- 


cation slips" are issued or work op- 


portunities with or through Local 28 


are otherwise made available. 


Persons who contact Local 28 or JAC 


seeking sheet metal work; 
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Persons who are employed as sheet 


metal workers or apprentices by Local 


28 contractors. 

Persons working in sheet metal shops at 
the time they are organized by Local 28; 
Persons who are reinstated to journey- 
man mewbership or to the Apprentice 
Program; 

Non-whites who apply for advanced 
standing in the apprenticeship program 
described in Paragraphs 33-35; 
Non-whites who are granted advance 
standing in the apprenticeship program 
and the standing granted as described 
in Paragraphs 33-35; 


The records and lists specified in subsection (a) 


|through (o) of this Paragraph shall contain the name, address, | 
race, or national origin, union affiliation, if any, of each 
| individual listed therein, as well as the date of the | 
application, test, inquiry, contact, or employment (and the | 
iname of the contractor, where applicable), and the disposi- | ] 
tion with reasons, of each such application, test, inquiry, | 
/contact or employment. Copies of these records and lists : 
| shall be subetthed te counsel for the parties and the 
|Administrator at least once every three months. 

Said records and lists may exclude telephonic re- 
quests for information. However, telephoners should be 
informed that their requests should be made in writing, and 
a form for this purpose shall be sent to the telephoner. 


38. Local 28 or JAC, as the «se may be shall 


| 
| 
i 
| 
| 
| 


submit the following data to the Administrator and parties 
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n-937 at the time specified. 
a) the name and race identity of persons 
: admitted into (1) journeyman status 
in Local 28 or (ii) apprentice 
status in the Apprentice Progran, 
| within 5 days of such admission; 
b) on January 1 and July 1 of each year 
the total number of (i) journeyman 
members of Local 28, (ii) pensioner 
members of Local 28 (as defined in 
Paragraph 2), and (iii) apprentices. 
Such reports shall include the per- 
centage of non-whites in each group. 
: 39. The JAC shall maintain complete records of 
ait applications and other material concerned with the 
Iselection and work records of apprentices. These records 
{shall include but not be limited to an applicant log for 
e leach examination showing the name, race, date of birth of 
leach applicant, dates of completion of each step in the 
japplication procedure, disposition of each step in the 
é |application procedure, and disposition of ent application. 
}ALL such records shall be made available for inspection and 
copying by the plaintiffs at reasonable intervals during 
normal working hours or at other mutually convenient times. 
In addition, records shall be submitted to the Administrator 
jand plaintiffs as follows: 
} a) Prior to each apprentice entrance test | 
jand within 7 days of the closing of the application procedure | 
d a 
the JAC shall submit a report including the following informa- 
ition for each person who filed or requested an application | 
© for that apprentice examination: name, address, telephone | 
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e 


number and race or national origin, if known for those who 


| request applications. 


b) Within 20 days after indenturing a class 

lof apprentices the JAC shall provide a report of the names 

and ethnic classification of all persons who were rejected 

| during the application and testing period and the reason 

| therefore and the names of all persons whose application 

@ i ” | became inactive and the reason therefore. | 
c) Every six months subsequent to the in- : | 

| denturing of a class of apprentices the JAC shall furnish a 


| report giving the names ef all nen-white apprentices, the 


i name(s) of contractors to which each was referred and the 
;number of hours worked. 
d) The Joint Apprenticeship Committee shall 
e | furnish She names of any non-white apprentices who are 
| dropped from the Apprentice Program. Said information shall 
i be furnished within twenty days from the date action is 
& | taken by the Joint Apprenticeship Committee. Said report 
| shall contain the reason why the individual was dropped from 


the program and the steps taken by the Joint Apprenticeship 


= 


Committee to retain the individual in the program. The 


report shall also include: the training and employment 


history of the individual while he was in the progran. The 


| Joint Apprenticeship Committee shall furnish the names of 


| all non-white apprentices who leave the program other than 


by action of the JAC. Such report shall contain the reason 


| exit interview diligently attempted. Said information shall 


} 
| 
| the apprentice has left the program as ascertained by an | 
| be furnished within twenty days from the time the JAC is | 


i notified that the apprentice has left the program. 
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40. <All gecords and lists required to be compiled 
by this Program shall be maintained for ten years and shall 
be made available for inspection and copying by the parties 


and the Administrator on reasonable notice during regular 


| business hours or at other mutually convenient time without 


further order of the court. 


| Advertising and Publicity \ 


41. The parties shall use their best efforts to 


| disseminate accurate information to the non-white com- 


} munity of opportunities within Local 28 and the Local 28 


apprentice program. 
42. Prior to each "hands-on" journeyman's test 
and apprentice entrance test, at a time to be selected by 


the Administrator to insure full coverage and effectiveness, 


i Local 28 (in the case of the "hands-on" journeyman's examin- 


| ation) and JAC (in the case of apprentice entrance tests) 


shall undertake-a program of advertising and publicity, 
under the overall supervision of the Administrator, designed 


to inform-the-non-white -commmity in New -York-City of the 


date, location, and nature of such examinations, the qualif- 


| ications therefor and the opportunities available upon suc- 


icessful completion of the test. Additionally, the overall 


| apprenticeship recruiting and publicity campaign shall in- 


clude a component limited toward advanced apprentices. These 


|} campaigns may include print and electronic media, dissemin- 


|ation of material to community, government and minority | 


jorganizations. The City of New York may provide space and 


plan of an effective general publicity campaign designed to 


opportunities for such publicity. 
43. By March 1, 1976 Local 28 and JAC shall pro- i 


vide to the Administrator and the other parties a written 
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|inform the non-white community in New York City of non-dis- 
|criminatory opportunities in Local 28 and the Local 28 


1 
| apprentice program as provided in the Order and Judgment and 


this Program. The other parties shall have 30 days to 


}comment upon the written plan and the Administrator, having 
iconsidered all submissions, shall revise the plan if he 
|deems necessary and shali order it into effect by May l, 


1976. 


i] 


Work Referral . 


44, The Administrator shall conduct a study of the 


|present Local 28 work referral system as described in the 


t 
| 
} 
| 


| written statement submitted pursuant to Paragraph 21(g) of 
|the Order and Judgment. This study shall be completed by 


| June 15, 1976 and the Administrator shall submit to the 
} 


|parties such recommendations he deems necessary to assure 


| that non-whites do not bear a disproportionate share of 


| unemployment. 


| Resolution of Disputes 
H 
| 
i 


45.°. a) _The Administrator shall -hear-and deter- 
imine all complaints concerning the operation of the Order 
| and Judgment and this Program and shall decide any questions 


of interpretation and claims of violations of the Order and 


tl 

| Judgment and the Program, acting either on his own initiative! 
i 

Jor at the request of any party herein or any interested 

H 

i 


person. All decisions of the Administrator shall be in 


| writing and shall be appealable to the Court. 


b) Any party or any individual affected by 
| oe 
|this Program may make a complaint to the Administrator 

| 

jwithin thirty days after the situation complzined of arises. 


|The Administrator shall give the parties notice of such a 


| complaint within five days and, where a hearing is in his 


{ 
Ht 
! 
i 
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i terms of this Program or order of the Administrator, Local] 


discretion warranted, expediously schedule such hearing. 
General Provisions 


46. The union and the JAC shall post conspicious 


| istrator, advising individuals of their rights under this 


Program within 60 days after the Program is approved by the 


Court. 
47. Nothing contained in the Program should be 


| construed as preventing the Executive Board from adopting 


j portions of the Program for the benefit of whites and other 


| minorities provided that such plans do not interfere with 


| the operation of this Program. 


H 
| 28 and JAC shall not change, modify or amend any aspect of 


| the operation or content of the Apprentice Program, or the 
! conditions or terms upon which an individual shall become a 


} member of the Apprentice Program of Local 28 or entitled to 


l work within the jurisdiction of Local .28. 


49, At any time, any of the parties herein may 


apply to the Administrator and then to the Court-for the 
purpose of seeking additional orders to insure the full and 
effective implementation of the terms and intent of this 


Program. 


| 
| 
| 
| Dated: New York, New York 
“| November Pa 1975 


| Le it, feadl. 


A Atk, Bow. / 
Administrator 


| SO ORDERED 


ae f Wed, 


Dated: MrweAor 13, 17976 001401 


notices, in language and at locations approved by the Admin- 


48, Except as modified changed or amended by the 


APPENDIX A 


|New York State Division of Employment (Department of Labor) 
Lrenuneumets ‘of Employment of the City of New York 

Bureau of Labor Services of the City of New York 
iRecruitment and Training Program, Inc. 

|Fight Back 


|Asian Americans for Equal Employment 


| Black Economic Survival 
} 


|Regional Neighborhood Manpower Service Centers of New York 


t City 


|New York City Board of Education (Public High School and 
[Evening Trade Division) 


PAT] demeburs Coalition 
| New York Urban League 
| National Association for the Advancement of Colored People 
| Puerto Rican Community Development Project 


|\National Association for Puerto Rican Civil Rights 


| Citywide Coalition of Black, Hispanic, Bae Asians in 
| Construction 


| New, York Project Bquatiey 
| Commonwealth of Puerto Rico 


| . 
| Opportunities Industrialization Center of New York, Inc. 


| Bedford-Stuyvesant Restoration Corp. 


| New York City Human Rights Commission* 


| new York State Division of Human cial 


i : : 
| *Send notices of exams, but no bulk application 
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{ 
UNITED STATES DISTRICT COURT * 
| SOUTHERN DISTRICT OF NEW YORK 
sles es eae Ss ee ea ms ee ee ee x 
| EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, 
| and THE CITY OF NEW YORK, 
| Plaintiffs, 
-against- 71 Civ. 2877 (HFW) 


METAL WORKERS' INTERNATIONAL ASSOCIATION, 
LOCAL 28, JOINT APPRENTICESHIP COMMITTER 
- « « SHEET METAL AND AIR-CONDITIONING 
ONTRACTORS' ASSOCIATION OF NEW YORK 

ITY, INCs;, @te., 


| 
| 
| 
| 
ae 638 . . . LOCAL 28 OF THE SHEET 
| 
i 
| 


NOTICE OF MOTION 
Nefendants. 


Oral Argument 
Third-Party Plaintiff, Requested 
~against- 
NEW YORK STATE DIVISION OF HUMAN RIGHTS, 
Third-Party Defendant. 


OCAL UNION 28 JOINT APPRENTICESHIP 
OMMITTEE, 


Oot 


Fourth-Party Plaintiff, 


-against- 


| 

| 

| | 

baee YORK STATE DIVISION OF HUMAN RIGHTS, 
| Fourth-Party Defendant. 
| 


{ 
| PLEASE TAKE NOTICE, that upon the Determination (denominated 


"MEMORANDUM") dated November 21, 1975, by DAVID A. RAFF, Esq., the 
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| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


| 


Court-appointed Administrator herein (annexed hereto and made a 

ay 
part hereof as Exhibit "A"), the letter dated November 21, Lo7 5. A 
addressed to the Administrator by counsel for the Plaintiff, EQUAL | 


| 
: 


| 
hereof as Exhibit "B"), the letter dated November 13, 1975, address- 


ed to the Administrator by counsel for Plaintiff, THE CITY OF NEW | 
YORK, (annexed hereto and made a part hereof as Exhibit "OP: and 
upon all of the proceedings heretofore haa herein, the Defendants, | 
SHEET METAL WORKERS' INTERNATIONAL ASSOCIATION, LOCAL UNION NO, 28 
and the as “nies 28 JOINT APPRENTICESHIP COMMITTEE AND TRUST (herein 


"JAC"), will move this Court before the Honorable HENRY F. WERKER, 


et ee te ee He en ty a nent So 


United States District Judge, in Chambers 2904 of the United States 


= OPPORTUNITY COMMISSION (annexed hereto and made a part 


Court House, Foley Square, Borough of Manhattan, City and State o 
oer 


bh 


New York, on the 22nd day of December, 1975, at 10:00 o'clock in 
the forenoon of that day, or as soon thereafter as counsel can be 
heard, for an Order setting aside the aforesaid Determination of 


the Administrator, directing that the applicants for the appren- 


+ Seen eee oe 5 eer so Ame semana mee ot 


ticeship program administered by the JAC for classes commencing 
February 1, 1976 and vuly) 1978 respectively, be selected in a 
ratio of 3:2, non-whites to whites, solely on the basis of race 
and national orgin (Spanish surname) without regard to ranking in 


the apprenticeship examination or other qualifications, on the 


Ae ee ne ee et A 6: ee 


grounds that said Determination is unreasonable, improper and an 
unnecessary denial of due process to white applicants who are 


equally gualified or more qualified for the apprenticeship program. 
001404 | 
: | 

’ 


ts Don 


Ld 


direction of the Court, answering papers, if any, are required to 


be served and filed on or before 12 noon, December 18, 1975. 


@ 


PLEASE TAKE FURTHER NOTICE, that in accordance with the 


Dated: New York, New York 


LOS 


December ll, 1975 


Yours, et 


Ces 


neewe 


= | i 
Bae re Te 


SOL BOGEN 


Attorney for Defendant 


Local No. 
Counsel for Defendant JAC 


28 and Co- 


One Penn Plaza 
New York, New York 10001 
(212) 736-7570 


HONORABLE THOMAS J. CAHILL 
United States Attorney 

1 Saint Andrew's Plaza 
New York, N.Y. 10007 


Att: Taggart D. Adams, Esq. 


Assistant United States Attorney 


HONORABLE W. BERNARD RICHLAND 
Corporation Counsel 

Municipal Building 

New York, N.Y. 10007 


Att: Ellen Kramer Sawyer, Esq. 
Assistant Corporation Counsel 


HONORABLE LOUIS J. LEFKOWITZ 
Attorney General 

Two World Trade Center 

New York, N.Y. 10047 


Att: Dominick Tuminaro, Esq. 


Assistant Attorney General 
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DAVID RAFF 
ATTORNEY AT LAW 
BUITE 220 
49-31 CHAMBERS STREET 
NEW YORK, NEW YORK 10007 


560-4874 


TELEFAGAS ui 


November 21, 1975 
MEMORANDUM 


Sol Bogen, Esq. 
William Rothberg, Esq. 
Taggart Adams, Esq. 
Beverly Gross, Esq. 
Dominick Tuminaro, Esq. 


David Raff, Administrator 


Ratio for the December 13 Apprénticeship.Test 


As all counsel are aware the Affirmative Action Program 
and Order (hereinafter Program or AAP) dated November 13, 1975, 
required the parties to reach agreement November 14 on the 
ratio of whites to non-whites for purposes of admission to 
the Apprenticeship Program. Since no agreement has been 
reached the responsibility falls to the Administrator to set 
the ratio. 


I have reviewed the positions, of Counsels for the 
Plaintiffs, in this matter (the defendants have failed to 
express their views on this issue), and I have determined 
that the appropriate ratio is to admit three non-whites, as 
defined in the Order and Judgment, for every two whites. 

The City has urged the 3:2 ratio while both the E.E.0.C. and 
the State Division have urged a 1:1 ratio. Having reviewed 
the figures in this matter, and having weighed the intent 

of the language of the Court's Memorandum and Order dated 
October 28 with regard to the accomplishment of goals, I 

find that the 3:2 ratio is appropriate and indeed, necessary 
in order to effectuate the intent of this Program., To rely 
upon the other methods of entry by non-whites to accomplish 
the goals is somewhat.speculative at this point. However, > 
I will not order that the first entry class be 70 non-white ~~ 
and 30 white as the City requests. 


I take this opportunity to remind Local 28 of their 
responsibility under the Program, pursuant to Paragraph 13, 
to advise those who failed the journeyman test that they 
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may be eligible for advanced standing in the Apprentice 
‘Progtam. Such notice shall be sent immediately. Local 

28 i8 to enclose with said notice a copy of the apprentice- 
ship test application form and information sheet. The time 
for those persons to apply for the apprenticeship test is 
ordered extended to 5:00 P.M., December 5, 1975. 


Additionally, Local 28 should be. preparing, pursuant 
to Paragraph 15 of the AAP, a campaign to commence on or 
about January. 1, 1976 to advise non-whites who have at 
least four years sheet metal experience that they may be 
eligible for direct entry to journeyman status. 


Cig . 


td 


CC: Honorable Henry F. Werker 
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TDA: cbm 
70-1674 


November 21, 1975 


David Raz pi. Bod. 
49-51 Chambers Street 
New York, New Yori 10007 


Re: Ezoc v. Local 2 


Dear Professor Raf£: 


fhe EEOC suggests that the ratio to be 
selected puxsuant to Paragreph 30 of the Affirmative 
Actinn Progvan be i:l. We believe such a ratio is 

the fairest possib bie to all interested parties onc 
persons, and, in addition, will born provide sutficient 
non-waites to meet the interim goals set forth in 

AAP Paragraph 2 and = the quality of applicents 
admitted to tha Appren tice Program. 


We have reviewed tha Letter of the Corsoxvation 
Counsal dated sovenber "3, but ba ad no coumunica~ 
tion with counsel for Local 23 or JAC. Wa agree wit 
the figures set foxth in Corporation Cc 
at page 2. Nowevar, we believe that whil 
sources of ngawvinite apprentices and jouxyneyman ava 
"speculative" they should not be totally i 


Our calculations and estimates are as follows: 


Total Non-3} 


Current Joura rneyae 
Apprentices and Sunde eee 
(as defined in AA?) 3349 163 


October Journeyman Test 38 whl. 


Expected Attrition of 
Pensioners “50 -0 
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To 


David Raff, Esq. : Page 2 


Estimated Entrances 
up to July 1, 1976 


Spring Journeyman Test 20 : 20 
Four Year Experience 10 10. 
Advanced Apprentices 15 15 
3380 225 

Regular Apprentices 300 150 
at 1:1 300 377i 


We believe the above estimates are teasonable 


and even conservative, and the figures, ag a waole, shov 
no urgent need to have a ratio more favorable to non-whites 
than 1:1. 


ce 


@ 
@ 


Vary truly yours, 


. THOMAS J, CAHILL 
‘United States Attorney 


Chief, Civil Division 
Telephone (212) 791-0051 


Sol Dogzen 
One Penn Plaza . 
New York, New York 


Rosenthal & Goldhabar 
Court Street 
Brooklyn, Mew Yorls 
ttn: Wisticia nochoerg 


W. Beranrd Richland 
Corpoxation Counsel 
Iainicipal Building 
New York, New York 
Attn: bevoeriy Gross 


Louis Lofkewiles 
Attorney Geacra 

Two World Trade Center 
New Yorl:, New bi). ae 
Atta: Dominick ‘iminaro 
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LAW DEPARTMENT 
MUNICIPAL BUILDING 


| 


NEW YORK, N. Y. 10007 


OLA 
Ni e: ork, W. BERNARD RICHLAND, 


Corporation Counsel 


. November 13, 1975 


| @ 
David Raff, Esq. ‘ 4 
49-51 Chambers Street 
New York, N.Y. 10007 

|@ 


Dear Mr. Raff, 


The City proposes that the ratio you establish for 
apprentices to be selected from the results of the December 
@ 13th test be no less than three non-whites for every two 
whites. This proposal is based upon the figures supplied to us 
by Mr. Bogen, as they relate to the 10% interim goal estab- 
lished by the Court for July i, 1976. 


These figures show that to meet the first year goal 
& i of 10%, approximately 60% of the apprentices to be admitted 
by July 1, 1976 must be non-white. This percentage alone 
breaks down into a 3:2 (non-white/white) ratio. It is sub- 
mitted that in view of the strong remedial program ordered by 
Judge Werker, which by its terms includes a non-white pre- 
ference, each effort during the year to open union and appren- 
& ticeshi membership should be treated as an independent effort 
to reach the 10% goal. This should certainly be the objective of 
the most significant effort in opening up union membership to 
non-whites, i.e., the apprenticeship exam. 


Acceptina this premise, the only acceptable ratio is 

three non-whites for every two whites. This ratio is also 

- preferable since it guarantees to non- -whites, the class sought 
to be protected by the preference, the best oppotunity for 
ultimately meeting the 10% goal. Any other ratio, e.g., 1:1, 
reduces this guarantee and, thus, fails to meet the district 

® court's directives to meet the Program's goals as quickly as 

possible. 


The argument that a 1:1 ratiec is more easily sustainable 
on appeal is meritless. Assuming arguendo, the Affirmative — 
Action Program is appealed, the 3:2 ratio is easily defensible 
& as that ratio most in line with all the directives of the 
Program. Additionally,it is extremely unlikely the 3: 2 ratio 
would or could be disturbed unless the underlying concepts of 
the Affirmative Action Program were to be completely rejected. 
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Following is an elaboration of our computations and 
reasoning: 


Our computations are as follows: . | 


“current journeymen 2877 | | 
pensioners | 236 (employed in last 3 years) 
current ee 236 
, 3349 
apprentices to be admitted by 
7/1/76 300 
passed 10/11/journeyman's test 36 (all to be admitted) 
attrition oO | 
3635 
July 1976 non-white goal i mee 
| | 364 
current Homans journeymen 119 
current non-white apprentices 50 
non-whites from 10/11/75 test _17 186 ag 
Non-whites required to meet July 1976 ‘goal = 178 


178 = 59.3% of the 300 apprentices to be admitted 
by July 1, 1976, or approximately 3 non-white 
apprentices for every 2 white apprentices. 


While it is possible that additional non-white persons 
may be obtained through the advanced apprentice program, through 
the 4-year experience admission, or through the journeymain's 
test to be given in the Spring of 1976, such sources are specu- 
lative at this time and it is impossible even to guess at the 
numbers that might be produced by these means. Moreover, as 
the Court forcefully stated in its October 23rd Memorandum, it. 
is its intention that every diligent effort be utilized to 
achieve the Program's goals as early as possible. Implicit in 
this is a rejection of the concept that the interim goals are 
to be viewed as a ceiling. If methods of entry other than the 
apparentice test do produce non-whites, this would only mean 


we have made an early start toward achieving the next year's 
geal. 5 
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In view of the fact that Judge Werker has ordered a 
remedial program which includes both a preference and a first 
year goal of 10%, it is difficult to conceive how the parties 
or the Administrator can adopt a ratio of less than 3:2, based 
‘on the numbers above. A 1:1 ratio would produce only 9.1% non- 
whites by July, 1976, and cannot be justified by possibilities 
unknown at this time. The only nearly ascertainable group 
is the few who scored between 50 and 60% on the October 11th 
test, and. the addition of this small number of non-whites would 
not meaningfully affect the figures. 


Whatever ratio is finally adopted for the December 

13th test group, the City suggests that 70 of the 100 apprentices 
to be indentured in February be non-white and the difference be 
adjusted in the July class. This would be a dramatic demonstra- 
tion of good faith and hopefully would aid in offsetting the 
negative reputation of the Union which was unfortunately rein- 
forced both by the picketing on October llth and by the de- 
monstration on-November 6th at which the union's leaders were 
conspicuous. 


Very truly yours, 


Patahy Gos 


Beverly Gross 
Assistant Corporation Counsel 


Wf : 
oe 
Ellen Sawyér 

Assistant Corporation Counsel 


T. Adams 
D. Tumimaro 
W. Rothberg 
S. Bogen 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee nn nee enn grrr rer ren HX 
it tL Civ. ZEW (UEW 
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION AFFIDAVIT IN 
and THE CITY OF NRW YORK, CEPOSITION TO 
es AUTION OF LOCAL 2 
Plaintiffs, AND Sie JAC Unio 
= TRUSTEES TO SEL 
-against- ASIDE. THE 3:2 
FATIO FIAED BY 
LOCAL 6368 .«« LOCAL 28, GHEET METAL ‘ FRE ADMINISTRATOFP 
WORKERS, et al., FOR APPRESTICZSULP 
SELECTION FE ? 
Defendants. DECEMBER 13, 1975 
EXAM 
Bein ie Re an ee em ee a ee ee x 
STATE OF NEW YORK) 
¢ 8S 


CITY OF NEW YORK 


ELLEN KRAMER SAWYER, being duly sworn, depeses 
and says: 

1. I am an attorney in the .office of W. BERNARD 
RICHLAND, attorney for plaintiff, City of New York,-and as 
such, I am in charge of this case, and am familiar with the 


facts set forth herein. 


2. iI make this affidavit in opposition to the 
motion of Local 28 and the JAC Union Trustees to set aside 
the determination of the Administrator to use a ratio of 
3 non-whites to every 2 whites for purposes of admission 
to the apprenticeship classes to be indentured ir February 


and June 1976. \ 


3. In accordance with paragraph 21(c) of the 
Order and Judgment of this Court, entered September 2, 1975, 
and pavagtaph 28 of the Affirmative Action Program and 
Order (hereinafter the Program), dated November 13, 1975, 
an examination for admission to the apprentkeesbin program 


was held on Saturday, December 13, 1975. Pursuant to 


paragraph 22 of the Program, 300 persons are to be selected 
from this examination to be indentured as apprentices by 
July 1, 1976, of which number no less than 100 persons shall 
be indentured by February 2, 1976. Paragravhs 28 and 31 of 
the Program further provide that non-whites shall be ranked 
for selection in order of their scores among the non-white 
| candidates on the mechanical comprehension tests given on 
White candidates are to be 


@ December 13, 1975. 


ho 


similarly ranked for selection. (For present purposes, We 
are not here talking ebout paragraph 35 (b) (ii) of the Progra: 
allowing the Administrator, upon certain conditions, to make 


an additional selection ° vanced apprentices from 


ewene quae + <0 abatement © 


group of applicants who are over 25 years of age and whose 


ranking positions are below that group of non-white appren- 


cur 


183) 
fo 
fu 

5] 


ad tices originally selected for the 300 person program 


to paragraph 22 of the Program). Actual selection of secces 


omnes: 


ful candidates is governed by paragraph 30 of the 
providing that the 300 persons to be indentured as apprent- 


ices by July 1, 1976 shal’ be selected in accordance wi 


ratio of non-whites to whites to be determined by agreement 


of the parties by November 14, 1975, 30 days prior to the 


Administration no later than November at Wyre) GS a7 


4. For future examinations for admission to the 


apprentice examination or, failing such agreement, by the | 
i 
apprenticeship program, the selection ratio of non-whi tes 
f 
¢ 


to whites shall be, pursuant to paragraph 30 of the Program, 


3 similarly established by agreement of the parties within 


by the Administrator at least 15 days prior to the examina- 


w 
oOo 
Qu 
wy 
Ke 
un 
4e) 
a) 
}- 
fe) 
KR 
ct 
9° 
ot 
4 
iv 
12) 
~ 
~~ 
3 
P- 
r=] 
bel] 
ct 
}- 
.¢) 
3 
oO 
s 
rh 
ies) 
rer 
~ 
he 
a 
ve} 
n 
Cc 
1?) 
= 
fw 
.Q 
K 
10) 
@ 
3 
@ 
| 
+ 
areas 


001414 


cet es A RD 


tion. (she ratio of non-whites to whites for the selection 
fron the journey™ar tests to be administered yearly by Local 


28 is to be similarly determined by the parties 30 days prior 


to the test, oF failing such agreement, by the Aaministrator 


| 15 days prior to the examir.ation. (See paragraph 14 wy G) 
ee 


of the progren. )) 5 
| 5. FPeragraphs 14(b) (i) and 30 of the Program order 
i! : ‘ ‘ 
i that for the ovce ber 13, 1975 apprenticeship examination, a5 


for ali future examinations for apprenticeship and journeyman 
membership, the ratio "be established with the purpose of 
fairly implementing the interim and final goals set forth 
in Paragraphs i and 2 but in no event shall said ratio be 
less than one to one.” 

é. Rs tothe accomplishment of interim and final 
goals, this Court directed in its Memorandum anc Order 
dated October 23, 1975 that they be met as early ae possible, 
implicitly rejecting the argument that the interim goals 
are to be viewed as @ ceiling (P1cft's Exh. A, para: 3). 
97, Purther, as pointed out by this Court iy. Les 
October 23rd Memorandum and Decision since the Program is 
prospective, no one can presently know the number of qualified 
non-whites for the various entry routes to membership in 


Local 28. (Exhibit A, P2ta- 6), ‘this statement is borne 


out by the contemplation in the Program that 200 non-whites 


| : \ 
| 
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would be admitted to union membership from the October ll, 
1975 journeyman test. See paragraph q(a) of the Program. 


The actual results of that test yielded 36 successful candi-~ 


gates, of whom only 17 are non-white. (pefs’ Exhs. B and C) 


8. Based on the directives of the Program, and 
the intent of this Court as stated in its Memorandum and 
Order of October 23, 1975, as well as his review of the 
positions of counsels for the plaintiffs, the Aa@mini 
exercising his road powers to implement fully the Progran 
and fulfilling his specific duties under the above citec 
paragraphs of the Program, notified counsel for the parties, 
by Memorandum dated November 21, L975. that he | 
the parties having failed to reach agreement, that the 
selection ratio for the December i3) 2075 apprenticeshic 
examination should be 3 non-whites for every 2 whites (De2ts 
Exh. A) In his memorandun, the Administrator stated that he 
finds that the 3:2 ratio is "appropriate and indeed, nec 
we. to effectuate the intent of this Program. 
the other methods of entry by non-whites to accomp 
goals is somewhat speculative at this point." 

The Administrator rejected the City's request that 
of 100 apprentices to be indentured by February 1976 


composed.of 70 non-whites and 30 whites. 


9, The position of the Equal Employment 
Commission (EEOC), which was rejected by the Administrator 
was that a l:l ratio would be “the fairest possible to all 
interested parties" and would provide "sufficient" non-white 


to meet the interim goals and “sustain the quality of 


wove 


’ 


ee ee 


applicants admitted to the Apprentice Program." (Defs' Exh. 


B) The EEOC stated it did “agree with the figures set forth 
in Corporation Counsel's [City] letter." However, the EEOC 
stated that additional sources of apprentices and journeymen, 
sheet "speculative", should not” be "totally ignored" and 


that there is "no urgent need" to have other than a l:f ratic 


10. The City's position before the Administrator 


~ 


as on this motion, is that a 3:2 ratio is the only acceptadle) 
ratio for meeting the first year goal of 10% non-whites as 
decreed by this Court. (Defs' Exh. €) The City based its 
proposal on the figures supplied to it by Mr. Homes — 
these figures, a 1:1 ratio would yield only 9.1% non-whites 


by duly 1976. The City argued that fajlure to meet the 


10% goal ordered by this Court on the most significant effort 
in opening up union membership to non-whites, i.e., the 
apprenticeship exam, could not be justified in view of the 


presently speculative probabilities of success of alterna 


routes to union membership and in view of this Court’s 


statement in its October 23, 1975 Memorandum and Order 


(Pltf£'s Exh. A) that every diligent effort be utilized to 


“~ 


concluded that ie 
"(IjJn view of the strong remedial 
program ordered by Judge Werker, which 
by its terms includes a non-white 
preference, each effort during the 
year to open union and apprenticeship 
membership should be treated as an 
independent effort to reach the 10% 
goal. we. . 


achieve the Program's goals as early as possible. The City 


only acceptable ratio is three 
non-whites for every two whites. 
This ratio is also vreferable since 


| 
| 
Accepting this premise, the 
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class sought to be protected 

by the preference, the best 
opportunity for ultimately 

meeting the 10% goal. Any other 
ratio, @-Ger 1:1, reduces this 
guarantee and, thus, fails to 

meet the district court's directives 
to meet the Program's goals as 
quickly as possible." 


12. At the time that the determination of the ratio 


was before the Administrator, of which fact all the parties 


were fully aware pursuant to paragraph 30 of the Program, the 
defendants chose not to advance any position before the 


Aaministrator. (Defs' Exh. A; Defs' Memorandum, P+ 4). 


12. Following a conversation with William Rothberg, 


' 


counsel for the three JAC Trustees representing the Gontracterzs 
{ 


association, it is stated upon information and belief that 


675 persons applied to take the December Pa LodS apprentice- 


dichhenehncineninneese + 


ship examination. of this number, it is believed that there 
were 430 non-white and 245 white applicants. If this Court | 
sustains the Administrator's choice of a 3:2 ratio, of the 
300 apprentices to be indentured by July l, 1976, 180 woule | 
be non-white and 120 would be white. ‘Based on the number of 
non-white and white applicants, the 3:2 ratio woulda result 

in 42% of the white applicants being admitted, ana 493 of thel 
non-whites beng admitted. if this Court reduces the ratio | 
to 1:1, 61% of the white applicants will be admitted in 


comparison to only 35% of the non-white applicants. 


13. Pursuant to paragraph 21(a) of this Court's 
Order and Judgment, entered September 2. IIS: which aetawiae’ 
the Program, Local 28 and the JAC have an affirmative duty 
to dispel their reputations for discrimination in non-white 


— 


communities - 
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14. 


by Local 28 ana the JAC Union Trustees ask 


set aside the 3:2 ratio. 
the implicit suggestion, 


is that the motion 


this Court to eliminate the setting of any 
prior to the determination of the exam results. 
mittea that such a result would cory 


and intent of this Court's Order an“ 


September 2, 
LOU. 


with the motion papers. 


repeated assertion by counsel to Local 28 and the JAC Union 
Trustees that the ratio functions as 


nwithout regard to the ranking of any of the applicants on 


the apprenticeship 


(Defs' Memorandum, Pp. 3)- 


affidavit, the City disputes this statement of fact. 


WHEREFORE, it is 


Administrator’ s determination 


December 13, 


and that the Court deny the 


Dated: New york, N.Y. 


December 17, 1975 


Sworn to before me this 
17th day of December, 1975. 


BAARIAN R. PROSST 
Rotary Public, State of Now York 
No. 4565573 
Quolified in tiw cork County 
Commission Expues Mich 30, 1976 


pitin Sf Le 


to other ratio is proposed 


1975 and of the Program, 


Thus, 


examination or any other qualificet ions" 


Moreover, 


respectfully requested that the 


1975 apprenticesi: ,ip examination be sustained 


The notice of motion and memorandum submitted 


this Court to 


and 


from the language of the Memorandum, 


is also being made in an attempt to get 


ratio, at least 


It is sub- 
Yetely alter the language] 
Judgment, entered | 


dated November 13; 


tt is Lurther noted that no affidavit is submitted 


there is no basis for the 


a selection device 


un 


as is clear fron i= 


of a 3:2 ratio for the 


motion. 


defendants ' 
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ORDER, dated January 15, 1976, extending 
time to file applications for back pay, pur- 
Suant to Order and Judgment, dated August 29, 
1876 


(Copy will be submitted if necessary) 


ew jb 


: (Short recess taken.) 
Me! 6 : THE ADMINISTRATOR: This is a decision 
and order of the Administrator based uvon the anpli- 
: cation made by Local 28 to seek deferral of admission 
iy F to the applicants who passed the journeyman's exami- 
q nation given October 11, 1975. 
: o The application for deferral of admission 
: is denied. After considering the arguments set forth 
bs by the parties, and having determined that the union 
® a would not be financially harmed by such admission, 
e it is clear that the determination as to whether or 
- not an applicant should be admitted at this time is 
e 14 
a decision for the applicant to make. 
e There is no dispute regarding the high 
* rate of unemployment in the industry, nor is there 
F 
Hy any’ serious question of the harmful psychological 
8 effects of the unemployment rate. 
Bil . 19, However, it is clear that a person can- 
: 20 not truly enter the job market at all if he is not 
< 21 a member of Local 28. There are, therefore, counter- 
® 22 ieee ‘ : 
velling psychological, as well as economic factors. 
a3 In such a case, the decision must be in favor of 
& aA the applicants who could in fact be financially 


Ro 


‘ harmed by having the union determine or the 


001420 A 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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22 


23 


ewjb 60 


Administrator determine when he could become a mem- 


ber of that job market. 


It is my opinion that each applicent 
should be given the choice permitted pursuant to 
paragraph 19 of the affirmative action program and 
order, but that procedure should be developed by 
the parties to fully acquaint the applicants with 
the economic realities. 

I would additionally like to note that 
a deferral of the nature requested w ld, in my 
opinion, undermine the program as a whole, especially 
where there has been no showing of substantive damade 
to the union as an institution. 

The contention of the City regarding 
jurisdiction is without merit. It is the order of 
the dni weeerabox that the applicants be advised 
of their right to become members of Local 28 by 
5:00 p.m., December ist, and that the applicants 
be advised of their rights pursuant to paragraphs 
16 through 19 of the proqram. 

Any appeal of this order may be had by 
any party based upon the record, decision and order 
of the Administrator entered this date. So ordered. 

(Time noted: 11:15 a.m.) 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION, and THE CIPY OF 
NEW YORK, 

Plaintiffs, 

- against - FL Civa. 2877 

LOCAL 6382 : (HFW) 
LOCAL 28 of THE SHEET METAL WORKERS' 
INTERNATIONAL ASSOCIATION, LOCAL 28 
JOINT APPRENTICESHIP COMMITTEE 
SHEET METAL AND AIR-CONDITIONING 
CONTRACTORS' ASSOCIATION OF NEW YCRK 
CIty, INC., etc., 


Defendants. 


January 8, 1976 - 10:45 a.m. 


Conference held at Room 525, 
United States Attorney's Office, One Saint 
Andrew's Plaza, New York, New York 10007, 
before Molly Danish, a Certified Shorthand 
Reporter and Notary Public of the State of 


New York. 
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Appearance 5: 


PAUL J. CURRAN, Esq. 
United States Attorney for the 
Southern District of New York 
One Saint Andrew's Plaza 
New York, New York 10007 
Attorney for Plaintiff United States 
Equal Employment Opportunity Commission 
BY: TAGGART D. ADAMS, Esq. 
Assistant United States Attorney 


DAVID RAFF, The Administrator 


SOL BOGEN, Esq. 

One Penn Plaza 

New York, New York 10001 
Attorney for Defendant Local 28 


W. BERNARD RICHLAND, Esq. 
New York City Corporation Counsel 
Municipal Building 
New York, New York 10007 

Attorney for Plaintiff City of New York 
ELLEN KRAMER SAWYER, Esq. and 
JAMES McNAMARA, Esq. 


ROSENTHAL & GOLDHABER 
44 Court Street 
Brooklyn, New York 11201 
Attorneys for Defendant Joint Apprenticeship 
Committee & Trust 
BY: WILLIAM ROTHBERG, Esq. 


LOUIS J. LEFKOWITZ, Esq. 
Attorney General of the State of New York 
Two World Center 
New York, New York 10047 
Attorney for Third- and Fourth-Party Defendant 
New York State Division of Human Rights 
BY: DOMINIC TUMINARO, Esq. 


Also present: HARRY J. RUECKERT, Financial 


Secretary-Treasurer, Local 28 
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THE ADMINISTRATOR: Application has been 
made by Local 28 regarding definition of pensioner. 
Mr. Bogen for the union will state the issue as he sees 
5 th Se 
MR. BOGEN: I communicated to you by phone 
several days ago that in attempting to comply with the 
reporting requirements of the Affirmative Action Program, 
I was reviewing the term "pensioner" as found in the 
AAP and as discussed and developed in the Judge's 
memorandum and order of October 23, 1975. I pointed 
out that I had also had a previous discussion with 
Mr. Adams with respect to the meaning of the word 
"pensioner" and those people were to be included in the 
union's computation for the purposes of reporting 
under the AAP. I did not think that that issue quote 
unquote was to be considered an adversarial one or 
whether there would be a conflict. 
What I sought was clarification of that 
rather than get involved in some dispute. It was a 
little different than an adversarial type of thing. 
I think the parties were entitled to get a clarification. 
I cited to you ibe difficulty we were having in another 
area where clarification should have been sought in 
terms of the Judge's direction that in terms of the 
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JAC. examination, that an examination similar to the 
1969 examination was to be given. It is our position 
that that meant a similar kind of different items, and 
the parties went off the track on the basis that other 


parties thought it meant the exact identical one. 


To avoid that kind of confusion, I thought it would be 


preliminarily proper to get a clarification. As far 
as I was concerned, that is what I sought. 

I have no hesitancy or resistance to going 
ahead in terms of creating a record for the Court in 
the event the ultimate definition is inconsistent with 
our understanding. The term "pensioner" in the AAP 
appears in page 2, section 2. The issue presented for 
discussion, or what we sought for clarification, is what 
pensioners are to be included in calculating the 
membership of the union to be reported to the 
Administrator and the parties pursuant to the »aragraph 
38-B of the AAP upon which the interim goals ard the 
ultimate goals is -to be computed. 

‘Paragraph 2 of the AAP states very clearly -- 
I am referring now to a different portion -- "F>r the 
purpose of measurement total membership shall include 
all journeymen menbers, all pensioners who have been 
employed as sheetmetal workers within the last three 
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years," and the sentence continues on and that area 
shouldn't concern us. 

The term "pensioner" is asterisked twice 
and a footnote explaining it says pensioners as used 
in the programming means any individual who receives 
benefits from the local 28 pension program. 

In light of the Judge's language that appears 
at the bottom of page 1 and the top of page 2 of the . 
memorandum and order of October 23, 1975, it is our 
Renae and I think it is crystal clear in 
interpreting what pensioners he is talking about, that 
he meant pensioners who as pensioners worked during 
the past three years, and not pensioners who prior to 
becoming pensioners worked during the past three years. 
That is supported clearly Ss the Judge's language. 

I would like to read that. This appears 
at the bottom of page 1 of the opinion and memorandum 
I spoke about before: "To the extent that pensioners 
are defined in the program that definition is adopted by 
the Court. Without discounting the political effect 
which the non-working pensioners' votes may have, it 
is the Court's rationale that the program's goals 
should be primarily addressed to the work force rather 
than the internal operations of the union. To do 
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otherwise might create constitutional issues which have 
no place in this program of litigation. It is the 
Court's belief that ultimately the union membership 
including pensioners will recognize the ‘rights of non- 
whites and the fact that those rights must be enforced 
regardless of the cost to the courts or the government 
involved in order to secure to all working people those 
‘che which the Constitution has guaranteed." 

Firstly, the Court in its second sentence 
I read, "Without discounting the political effect 
which the non-working pensioners' votes may have," 
was addressing itself to the argument that had been 
made primarily by the Administrator and adopted 
thereafter by the city, to the effect that pensioners 
have a’ vote. 

As a consequence, all pensioners ought to 
be included. The distinction of using non-working 
pensioners obviously meant that he was dealing, the 
implication is clear that the group that was to be 
counted were working pensioners, not anybody else but 
working pensioners in that status. 

The rest of that sentence clearly supports 
the contentions that were made by the union in this 
area to the Court and to the Administrator. It is the 
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Court's rationale that the program's goals should be 


primarily addressed to the work force rather than to 


the operation of the union. The use ot the work force 
concept indicates that what the Judge had in mind was 
pensioners who were working. We do have that group of 
people, people who are permitted to work up to a point 
in time without having lost their pension, have little 
consistent with the Social Security requirements, 
and thereafter pensioners who acquired the status of 
a pensioner could continue to work, give up their 
pension status and return to the work force. 

It is clear in our opinion on the language 


that the Court used, accepting the distinction of 


non-working pensioners as opposed to working pensioners, 
stating it had to do with the work force and clearly 
saying »e is not concerned with the internal operations 
of the union -- that is, pensioners who are working 

Or not working, voting or not voting -- clearly support 
the position that the pensioner term used in the AAP 

as directed and approved by the Court was a pensioner 
who as a pensioner had worked during the prior three 
years. 


THE ADMINISTRATOR: Let me ask you a 


question. 2s it your position that if an individual was 
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an active working member of Local 28 yesterday, and 
retired at the close of business yesterday, that if you 
conducted the count today, that that individual would 
not be included in that count? 

MR. BOGEN: That's correct. The term 
"pensioner" and the language that I cited not only 
suggests that but would direct it. What we are talking 
about is a pensioner who worked as a pensioner during 
the prior three years. It could have been said that 
the Judge wanted to indicate it meant prior to. He 
would not have set up the counterdistinction of 
nonworking pensioners or dealt with the concept of 
a work force. 

Your argument of including pensioners that 
was developed before you and which you kind of directed, 
had to do with the fact that, well, the pensione:s do 
vote and they do influence policy, et cetera. The 
Judge said that is not.to be included, that is the 
internal operations. 

mabey everyone will get together aa 
see the proper thing gets done. I am concerned with 
work fave. That is the thing. ‘To the extent the 
pensioner becomes a pensioner, taking your hypothetical 
rule further, « man becomes a pensioner yesterday at 
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the end of the day, we then calculate today he would not 
be included. However, assuming that pensioner went 
back to work for one nour, one day, Monday, on the next 
calculation he would be included. 

THE ADMINISTRATOR: For how long would he be 
included? 

MR. BOGEN: He would be included with 
respect to that calculation. At that point in time 
as far as the three-year period. What is sauce for 
the goose is sauce for the gander. Once that pensioner 
works -- it's easy because we are just starting the 
beginning of a new year. An example would be we would 
look through our pensioner list and we would see any 
pensioner who worked any time at all in '73, ‘74 and 
175i any time at all, that pensioner would be included 
in our calculation. 

We wanted to get clarification. For that 
three-year period he is going to be included, Assuming 
that pensioner retired for example in '72. Went about 
six months a year, unemployment started fo) dhavt, Sine! 7 3); 
after summer become big, February and March he decided 
he didn't like retirement and went back to work a short 
period of time. We had provided 210 hours as a test 


at that time. But the Court did not opt for that. 
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Say he works a week. That pensioner, when he comes 
back on pensions rolls, then would be carried for a 
three-year period, because using the '73 date, ui aS 
'74, he worked for that period of time. 

THE ADMINISTRATOR: Suppose you had someone 
who had been retired for five years, hadn't worked a 
day. All of a sudden went back to work for a week. 
Does he then become calculated for the next three 
years? 

MR. BOGEN: Absolutely, no question in my 
bes at all about that. The language is absolutely 
clear. Applying the rule as we understand it: oO your 
hypothetical, that pensioner would be a pensioner who 
worked during the past three years and he would continue 
to be a pensioner. ‘That takes care of the problem, 
the possibility that the union -- possibly a motive 
the union would encourage the people to go off on 
pensions and they would come in and out. Once the 
man performed any work at all in three years he would 
be counted. 

There was a fear this could be misused 
as some device, that just isn't whiiien, 

THE ADMINISTRATOR: Do you have any idea 
about how many people we are talking about? 


001431 


‘ SOUTHERN DISTRICT COUR; REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


Pe 


ais) | 


x & & B 


mdas , li 

MR. BOGEN: Yes, I think when we proposed 
this and when we discussed this in the program there 
were approximately 237 pensioners who worked as 
non-pensioners during the prior three years. By 
definition every time it would be a lame duck situation. 
If a man retired in '76, before he was a pensioner he 
was a regular member, he would have worked, to all 
nie and purposes. It is almost by definition 
every pensioner would have to be included under that 
definition. I think our pension rules provide -- 
they haven't been amende’ yet but they will be -- that 
there is a two-year break in service, you would have 
lost past service credits unless unemployment credits, 
he gets an additional year. 

Every pensioner retired up to this point, 
in. all probability, I just want to leave an. out if there 
is’ one or two, by definition would have worked as a 
regular journeyman member. 

THE ADMINISTRATOR: If it was based on the 


proposition ‘that you started counting that person as 


a pensioner even if they didn't work, they retired 


‘yesterday, for three years, how many people would fall 


into that category as opposed to how many people would 
fall in the category using the definition that you wish 
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MR. BOGEN: I can only use the figures I gave 
before. he definition we would propose, there might 
be anywhere less than 50, certainly less than 50. 
I haven't Jooked at that aspect of it. The way the 
unemployment situation has been, this is a unique 
situation. There were times hee the pensioners would 
work. They would come back at various times during 
the summer and work up to $1000. There is a long history 
of that. If you ask for the immediate prior three years 
because it included substantial periods of unemployment, 
starting with October '63 we were in a six-hour day. 
Under normal circumstances, a fairly high percentage 
of the pensioners do come back and forth. 


THE ADMINISTRATOR: What I am trying to 


establish is you gave a figure of some 273 people. 


MR, BOGEN: 237 would be counted as 
pensioners who prior to becaming pensioners, prior 
to, and as journeymen, had worked exgoni ac during the 
“three years. That is the definition that ehonnd- ane be’ 
accepted, If our definition is accepted, I don't have 
the figure, it would certainly be less than 50. 


Maybe iess than 25 for all I know because of the three 


years immediately preceding '76. 
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THE ADMINISTRATOR: Do you have any further 
comments you wish is make at this time? 

MR. BOGEN: No. I wish to reserve a few 
minutes if necessary, excluding your questioning. 

THE ADMINISTRATOR: Mr. Adams. 

MR. ADAMS: The position of the EEOC is that 
the definition of pensioners included in the Affirmative 
Action Program includes those pensioners who were 
employed as sheetmetal workers, which is what the 
program says, whether or not they were pensioners. 

If a journeyman member went into pensioner status on 
January 1, 1976, and had been employed as a sheetmetal 


worker on December 31, he would be included as a 


“pensioner under paragraph 2, and-the other paragraphs 


of the Affirmative Action Program that refer to 
paragraph 2, until oer ate 31, 1978... That definition 
and that understanding of the definition on the part of 
the EEOC is based on a fairly substantial history with 

{ 
regard to this definition beginning as early as August 27, 
when this office wrote to Judge Werker suggesting that 
because of various objections to including all 
pensioners in the Affirmative adeion Program or the 


order in judgment, that that matter was under discussion 


at that time, that this matter of pensioners be put over 
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until an Affirmative Action Program was set out. 

That suggestion is pcntained in our letter of 
August 24 and was embodied in bes meee and judgment, 
paragraph 11, which was signed on August 28. 

After considerable ieaeiastpue on the 
Pie te Action Program, the program as submitted to 
Judge Werker included the definition ee is set forth in 
the program that was assigned by Judge Werker. This 
was my understanding during the negotiations, that the 
definition we were including in the Affirmative Action 
Program would mean that about 237 pensioners would be 
included in the definition and included on the basis 
for goals and numbers and so on. This understanding 
I think is substantiated by Local 28's objections 
dated October 10. On page 5 and 6 of those objections 
submitted by Mr. Bogen, Mr. ‘Bogen gives the number of 
pensioners included in the definition of employed 
in the last three years as 237. The city's objections 
to the Affirmative Action Program took the position 
that all pensioners ought to be included for the 
reasons stated in their letter and somewhat summarized 
by Mr. Bogen. 

The EEOC took the position that we ought 
to strike some sort of compromise in this situation and 
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said very clearly in our letter of October 15 that 
there were ee Seana interests here, but we felt the 
definition as proposed, that all pensioners employed 


as sheetmetal workers in the last three years, was a 


fair compromise because it would raise the amount of 
pensioners counted by 70 percent. That was based on 
Mr. Bogen's objections dated October 10 where he 
eee 237. 

The Court in its memorandum said it woule 
accept the definition provided in the Affirmative Action 
Program. I would point out that the Affirmative Action 
Program does not say all pensioners who have been 
employed while pensioners. It says all pensioners who 
have been employed as sheetmetal workers. And sheetmetai 
workers includes anybody who worked as a sheetmetal 
worker whether on pension status or journeyman status. 

We believe a clear reading of the language of 
the Affirmative Action Program which Judge Werker stated 
he was accepting is dispositive. Furthermore, I think 
the history after Affirmative Action Program was 
established would substantiate that. Certainly all of 
the discussions and all of the contentions made with 
regard to the ratio to be chosen, certainly by the 


city and the EEOC, which are the only ones on record 


e 
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as to how the numbers would come out, included 237 
pensioners. That was the basis upon which the Judge 


made his decision on the ratio. 


\ 


I think that while it is somewhat of a 
bootstrap argument, the so-called legislative history 


of this thing is very clear as to precisely what 


Saw a hedicecitian sll 
ee a a Spee ae ee 


"pensioners" means. It means all those people who 
have been employed as sheetmetal workers either as 
pensioners or journeymen in the last three years. 

THE ADMINISTRATOR: Do you believe that the 
language cited by Mr. Bogen beginning in the second 
sentence of the cee: of the memorandum and order 
in any way modifies that view? 

MR. ADAMS: No, I think it is response to a 
position that was articulated not only in the discussions 
of the Affirmative Action Program which lasted over a 
month, but articulated in writing by the city's responses 
which discussed very correctly the problem of all 
pensioners far more than the 237 we are talking about, 


being able to vote, being able to make decisions which 


would affect the collective bargaining agreement, 


employment rights and so on. 
I think Judge Werker's decision to accept the 
three-year limitation was then rationalized, if I might say 
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that, with his further discussion as to why he was not 


accepting all pensioners. And that was the reason. 


That is what those sentences in the memorandum are 
directed to. 

THE ADMINISTRATOR: Mrs. Sawyer? 

MS. SAWYER: The city agrees one hundred 
percent with the EEOC. I want to emphasize the wording 
of the memo and the wording of the program, indeed, 
Mr. Bogen's own arguments are to show the only issues 
here are in connection with the work force. That is 
absolutely irrelevant. This is not civil service, 
which title the guy held at the time he was working. 
In fact, it would be violating the program to exclude 
men who were working as sheetmetal workers up until 
yesterday, if at the moment of truth suddenly become 
pensioners. 

THE ADMINISTRATOR: Mr. Tuminaro, have you 
reconsidered whether you want to say something? 

MR. TUMINARO: Simply that I support the 
position that Mr. Adams has outlined. I think that is 
the correct interpretation of what is in the Affirmative 
Action Program. 

THE ADMINISTRATOR: Mr. Bogen, do you wish 
an opportunity ka sepiy? 
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Mr. Rothberg, do you wish to make a comment? 

MR. ROTHBERG: No. 

MR. BOGEN: I have two things. One, I did 
not mean to suggest and I don't want to interject an 
extraneous suggestion to which Mr. Adams addressed his 
remarks. It is my position today that. the EEOC and the 
city intended the result that I proposed was the 
correct result. Mr. Adams is absolutely correct with 
respect to his position as to what he intendcd. 

If the issue were what Mr. Adams intended or Mrs. Sawyer, 
he wouldn't be here because he is absolutely clear. 

I made it clear I indicated 237. But. that 
is not what we are here about. We are not here about 
Mr. Adams' state of mind or Mrs. Sawyer'sS or yours. 

We are dealing with interpretation of the Judge's 
language and his comments. That is what we are 


“concerned about. 


I say to you the language I cited clearly 


would indicate the Judge had the work force in mind 

and not some kind of concept of the pensioners. 

if you recall in terms of the discussion, Mr. Adams 

had offered this kind of proposal and with his intention 
in mind, on the basis that this approach would avoid 
permitting the union to use this as a gimmick to reduce 
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artificially or improperly in violation of the program 
the total canteen” This would be a gimmick. 

I suggested then and I suggest now, one, 
the language doesn't permit that. If there was any kind 
of proof along those lines, it could be handled on that 
basis. The second thing I wanted to reserve. I attempted 
to review, to the extent they are available as a matter 
of public record, those Affirmative Action Programs 
involved in our community now and elsewhere. Nowhere 
have I ever been able to find in the same district, 
in the same circuit, a program that includes for purposes 
of calculating goal or quota or what have you, pensioners 


under any circumstances. I think what happened in the 


Judge's language, a lot of them strictly prohibit a 
pensioner from doing any work whatsoever. 

In my experience and judgment, most programs, 
including construction as well .as not, have an absolute 
prohibition of work, because it is a violation of the 
position taken at retirement. They can not only not 
work in the immediate industry, but related industry. 
That has been a source. This is the t>ockground you 
normally have. 


28's position was unique. They permitted 


pensioners to work as pensioners up to a point. I think 
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the Judge had that in mind. There was a record of pension- 


ers having done some work. That was revealed in the 
court itself when the question came up during severe 
shortages of manpower. There was a time when pensioners 
were requested to come back to work, in the late sixties. 
I believe that ig amatter of record. Again we say the 
language indicated by the Court's memorandum of opinion, 
the fact that no other program that we have been able 

to determine -- I would rely on the Administrator's 
judgment and experience because I know you have had 
contact with that and the Court is knowledgeable about 
that -- whenever any program*where pensioners as 
pensioners were included based on prior work experience. 

THE ADMINISTRATOR: Mr. Adams, Mrs. Sawyer. 

MR. ADAMS: No further comments. 

MS. SAWYER: No. 

MR. BOGEN: Do you intend to make a ruling? 

THE ADMINISTRATOR: I intend to make a 
ruling now. 

MR. BOGEN: What I have in mind as an 
alternative to your ruling is to have the record as now 
compiled submitted to the Court and have the Court review 
the matter. And I would stand on the record. Rather 
than get involved in a situation where we are attempting 


00144] 


SOUTHERN DISTRICT COUR, REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


be aed 


A 


2y fagd-! 


Xi¥skee! | 


oo 


mdas 21 


to interpret the language of the Court and the Court 
would be svatiable Ke state clearly what may take place. 

I may save time and effort. 

THE ADMINISTRATOR: It is my conclusion by 
reading paragraph 45 of the Affirmative A..tion Progran, 
that it is my responsibility and obligation, to make 
decisions on any stele of interpretation on this 
bees As a consequence, I do not feel it would be 
proper to send this matter strictly up to the Judge on 
the record without a comment. 

MR. BOGEN: 1 have no objection. 

THE ADMINISTRATOR: I have discussed this mattell 
with Mr. Bogen on the telephone prior to today's proceed- 
ing. Mr. Bogen did ask my interpretation of this matter 
and I gave to him my view that the position that was 
espoused by the EEOC today was the correct position, 
that the pensioners to be counted were to be those 
pensioners who had worked as sheetmetal workers within 
the last three years. I indicated to Mr. Bogen that I 
would not go to the Judge and seek clarification of the 
Cinwuaind and that it was my responsibility as the 
Administrator, to interpret language and that is the 
way I was going to interpret it. 


4 
4 


Mr. Bogen disagreed with that and requested 
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there be some kind of ruling or decision or seeking a 
clarification from the Judge. In my view the appropriate 
way to proceed on this was to go on the record, to 

hear argument on it. I have heard Mr. Bogen's 

commenis and argument. My position and interpretation 
has not changed or been altered by those comments. 

It is clear to me that the intent of what the parties had 
discussed and which was espoused at this table was 

fully implemented by the Affirmative Action Program and 
order ee signed after memorandum and order and 
which was substantially modified as a consequence of the 
memorandum and order. And the language alluded to 
dealing with pensioners with three years experience 

was not significantly changed, was not changed at all, 

in the final Affirmative Action Program which came down. 
It is my view that the language of the Judge's 

memorandum and order which says "To the extent that 
pensioners are defined in program that definition is 
adopted by the Court" is in fact dispositive. 

‘aside nupiibees it is my decision that sie 
pensioner who has been employed as a sheetmetal worker 
within the last three years is +o be counted for the 
purposes of the overall measurement of total membership. 

Any party wishing to appeal this decision to 
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2 the Judge has ten days in which to so appeal. 


© 3 MR. BOGEN: Have you concluded your remarks? 
4 THE ADMINISTRATOR: Yes. 
* 5 MR. BOGEN: I would ask we be given a greeter 


6 time than ten days, not much greater, but possibly about 
7 twenty. We intend at this point to seek a further 

8 clarification from the Court itself and by definition 

9 a pee of your decision now. The difficulty with that 


10 is that I am involved with a situation relating to this 


11 case in terms of dealing with the perfection of an appeal 


a 
e 12 from the Affirmative Action Program itself. 
13 | THE ADMINISTRATOR: What date is that? 
So. 14 MR. BOGEN: Probably the stay will be 
s 15 sought tomorrow, Monday or Tuesday, depending upon what 
: 16 judges are available. 
p 2 
17 THE ADMINISTRATOR: What date is your appeal 
18 on the Affirmative Action Program? | 
le a 19 MR. BOGEN: The notice of appeal has been 
# 20 served and filed. We are in th2 process of attempting 
25 
: 21 to develop a stipulation with the parties as to deferring 
®@ 22 the perfection of the record and the filing of the 
ae. 23 Form C with the circuit. If we could work that out, 
5 | 2% that would be something. If not, we would have ten days. 
¥ 2 I think the 6th or 7th was the time we had to serve and 
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| 2 file notice of appeal. We have ten days from that 
le ae 3 day to go ahead. 
y 
& £ 4 I am engaged on scme work on this case 
wv . ‘ : F 
; 5 alone. Since the only thing that is involved at this 
& ; 6 point would be a report by the union to the Administrator 
. 7 and the parties as to the computation, there is no 
§ 
on 
a 8 action to be taken. No party can be hurt in same kind 
eo P 
of delay. 
10 THE ADMINISTRATOR: Any objection by any 
le - 1l counsel to extend the time to twenty days? 
= ke MR. ADAMS: No. 
13 MS. SAWYER: No. 
e : 14 THE ADMINISTRATOR: Mr. Bogen on behalf of 
15 the union has been granted twenty days to get a review 
a 16 ee 
he of my decision. 
e * 
7 (Discussion off the record) 
18 THE ADMINISTRATOR: The record should reflect 
ie _- 19 that the period of time Mr. Bogen has to file by is 
As : 
7% 20 by 5:00 p.m., January 30. 
# ; 
21 MR. BOGEN: I assume also that in effect 
@ 22 would defer the filing of the report until that date too 
te Bene 2 or until a determination by the Court. I suspect the 
J . 
* ; 24 papers will be filed by that date and there will 
$ 
25 probably be a decision of the bench. I want to make it 
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clear that the report that the union is required to 
file would be deferred until after that determination 
also. 

THE ADMINISTRATOR: I am not going to grant 
that request. What I will aah ee done is that there 
be a footnote demarcation as to those individuals who 
would then be pulled out if the Court should overrule 
my decision on this matter. You are to supply the 
records that are supposed to be supplied with a separate 
indication of those who are pensioners who fall in the 
disputed area. 

MR. BOGEN: We will do that. Can we have 
some date on that? Uo to this point we have not filed 
records. They are in the process of being compiled. 

THE ADMINISTRATOR: The Affirmative Action 
Program speaks of January 1, is when it was supposed to 
have been filed. 

MR. BOCEN: On the other hand, the material 
with respect to that was presented to the Administrator 
and the parties firstly informally, indicating the 
composition back in October or November, and then in the 
papers that we had submitted in connection with our 
objection. It is a question of re-presenting those 
figures and updating them. 2 
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THE ADMINISTRATOR: I will defer to 
January 15 the syhneoeten of the recomputation of those 
oer to the parties. 

MR. BOGEN: In light of your indication that 
you wanted these items footnoted out, we will submit the 
records to you as soon as possible. We will not wait 
until the i5th. :-If it can be dont in the next day or 
ie: we Will do Lé, 


(Time noted: 11:30 a.m.) 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION, and THE CITY OF 
NEW YORK, 


oe 


Plaintiffs, 
- against - e 7) fev. 277 

: (HFW) 
LOCAL 638 
LOCAL 28 Of THE SHEET METAL WORKERS" 
INTERNATIONAL ASSOCIATION, LOCAL 28 
JOINT APPRENTICESHIP COMMITTEE 
SHEET METAL AND AIR-CONDITIONING 
CONTRACTORS' ASSOCIATION OF NEW YORK CITY, 
ENCS 4 Glos; 


Defendants. 


January 8, 1976 = i1:35: a.m. 


Conference held at Room 525, 
United States Attorney's Office, One Saint 
Andrew's Plaza, New York, New York 10007, 
before Molly Danish, a Certified Shorthand 
Reporter and Notary Public of the State of 


New York. 
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PAUL J.. CURRAN, Esq. 
United States Attorney for the 
Southern District of New York 
One Saint Andrew's Plaza 
New York, New York 10007 
Attorney for Plaintiff United States 
Equal Employment Opportunity Commission 
BY: TAGGART D. ADAMS, Esq. 


DAVID RAFF, The Administrator 


SOL BOGEN, Esq. 

One Penn Plaza 

New York, New York 10001 
Attorney for Defendant Local 28 


W. BERNARD RICHLAND 
New York City Corporation Counsel 
Municipal Building 
New York, New York 10607 
Attorney for Plaintiff City of New York 
BY: ELLEN KRAMER SAWYER, Esq. 
JAMES McNAMARA, Esq. 


ROSENTHAL & GOLDHABER 
44 Court Street 
Brooklyn, New York 11201 
Attorney for Defendant Joint Apprenticeship 
Committee & Trust 
BY: WILLIAM ROTHBERG, Esq. 


LOUIS: J. LEFROWLTZ 
Attorney General of the State of New York 
Two World Trade Center 
New York, New York 10047 
Attorney for Third- and Fourth-Party Defendant 
New York State Division of Human Rights 
BY: DOMINIC TUMINARO, Esq. 


Also present: HARRY J. RUECKERT, Financial 
Secretary-Treasurer, Local 28 
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2 THE ADMINISTRATOR: Local 28 through its 
. 3 attorney, Mr. Bogen, has made application to the 
2 ; 4 Administrator with regard to the four-year experience 
4 a 5 atiaiceduny: program which was scheduled to commence on 
| 6 January 1. By letter from said Administrator a stay 
; 7 Was granted to the union until 5:00 p.m., January 9, 
{ 


8 for implementation of that program, such stay to be 

. 9 modified, lifted or amended pursuant to decision today. 
10 Mr. Bogen will state the issue as he sees it for the 
ll union. 


12 MR. BOGEN: In accordance with the 


. oR. fi 


13 provisions of the affirmative action program, paragraph 15, 
14 a program for admission to Local 28 journeyman member- 
15 ship of non-whites with four years experience, et 


16 cetera, et cetera, was to commence January 1, 1976. 


Qo ate ds. 


17 By letter dated December 235 1975..0n behalf of Local 28 
18 a deferral of that program was sought for the reasons 


19 set forth in that letter. I ask that that letter be 


H 99 “sub-joined to the record rather than my reading it in 
ns ©. 
91 aS part of it. 
bd 22 THE ADMINISTRATOR: Do you have another copy 
23 of that letter? 
5 | 
" “ 9A MR. BOGEN: Yes. I offer it at any time 
a ’ 
. 2 if anyone doesn't have the letter in front of him. - 
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THE ADMINISTRATOR: Mark it as Exhibit A. 
(Letter dated December 23, 1975 received 


as Exhibit A in evidence.) 


‘fect 


MR. BOGEN: It sets forth the philosophy 


of the union in this situation which is as follows: 


ne ee: | 


We did take some kind of sampling with respect to who 

was out there and who might be available to come in. 

We did that by way of the publicity and the solicitations 
for the October 11, '75 journeyman exam. The amount 

of applicants we received, the people who indicated 


experience, was on the minor side, total numbers of 


SAME oe ce ee 


applicants was 16l. of that 161 I understand RTP worked 
up a profile and we had worked up a profile, but there 
were a handful at most with people of this kind of 
numbers of experience. Some of those passed the exam. 
{£ don't nave the details but those details are already 
before the Administrator. We ran into difficulty, 
somewhat, with the applicants for the test, because 
of the appropriateness of the sheet mill experience. 
This is an effort, as we understand it, to 
permit to come into the union people who are qualified 
journey sheetmetal, not by a test but simply on. that 
basis. In our opinion, based upon whatever empirical 


proof we have, there just isn't that kind of individual 


c 
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around right now to undertake a program at this time 
in light of this severe unemployment and the expense 
and effort entailed to go out and solicit people of | 


this type. 


THE ADMINISTRATOR: Let me ask you for a 


clarification. What you mean by program. Are you 
asking for a deferral of an affirmative program which 
goes out to recruit through advertising and other 
means or are you asking for that and in addition to that, 
that if there So eames out there with four years' 
experience that you would not entertain application 
from them until April 1? 

MR. BOGEN: We are asking for both. We 
think it would be a monumental waste of time and effort 
and a cruel hoax for people to go out and say come on in, 
assuming we can identify those people, and then have 
no jobs available for them. We are in the course of 
one formal meeting and one separate individual, 
informal meeting. People who successfully passed our 
journeyman examination questioned officers of the 
union as to why a test was given when in fact there 
were no jobs. Regardless of what the program provides 
and what the parties think about for whatever reasons, 
and I accept them all as of the highest motive, in the” 
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members' view they equate the membership with jobs. 

Now we have probably 1100 people. There is nothing 

out there for them. To say to someone "Come on in," 
they think we are playing Sapna with them. It is set 
forth in the letter clearly. Our records would indicate, 
and the records you have, that there aren't these kind 
of people. The cost of administering and handling 

and setting up to the union is becoming burdensome. 

The union can't pay its bills now, including the Admin- 
istrator's fees. 

i think the letter sets forth fairly 
clearly the reasons that we believe this would be the 
wrong time, the wrong place, the wrong motivation for 
people to come in under this setup. To put the thing 
over for a short period of time to get the thing into 
focus. 

Who is out there now? If in fact there 
are great numbers or some numbers, that would be one 


thing . If we had situations where we could identify 


people of this sort, if we had jobs available, if the 


union were in a position to have an open-ended policy 
with respect to funds, but in face of all these factors 
we ask for a short deferral. 

Let's take a look at what happens April 1, 
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'76. Then we go ahead with the program. We ask that 
that matter be deferred. 

THE ADMINISTRATOR: What is the union's 
objection, if an individual were to come forward and 
indicate to the union that they had four years' 
experience -- let's assume we had a definition, which 
we do not, let the record show a3 what would be the 
union's objection to having that person reviewed by 
the tripartite board and if found qualified to be 
admitted, without eny effort on the part of the union 
to recruit, he simply came forward and made application. 
What is the union's objection to admitting him? 

MR. BOGEN: We feel the concept when you 
are detached up in this office, talking about admission, 
it is not the real world. It is worse than an ivory 
tower situation. We are holding out the concept to 
these people that we have jobs. You are misleading 
them. It is tantamount to saying to these people, 
why would someone come forward now? By definition he 
would probably be dence era someplace else. If he Gres 
in sheetmetal he would not have to give that up if he 
were accepted and found qualified. The union now has 


been disrupted in terms of evaluating. There is only 


‘ et 
a certain amount of time and personnel. We are attempting 
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2 to comply with the AAP. 


e « 3 In response to my letter, you request that 
ro 
a 4 you have before you a definition and a form. Let the 
* ae : 
5 record show such a definition was furnished to you 
® 6 with the form. Again, you are beating a dead horse. 
7 the union's position is, there is no purpose going 
8 to be served at this particular time. You have an 
® 
9 artificial date to begin with. There is nothing magical 
10 about January 1. We say the realities of the situation 
& ll dictate a deferral. If this were any other situation, 


12 nobody rationally would say spend the money, spend the 


13 effort, give them the opportunity to reject it, even 


1 


if there were one. We think it's the wrong period and 


15 the wrong time to do. 


. 16 We just think it's wrong. The easiest 
ie : 
17 thing would be to define anybody is going to come in. 
18 The people who successfully completed were deferred. 
eo _ 19 We will have a full report for the Administrator. 
: 2 we are engaged in acts of futility just for the gesture 
1 21 itself. The union doesn't want to subscribe ee 
he ee Pee gestures. We think it's a wrong thing to do now. 
: 4 23 THE ADMINISTRATION: Has the thon 
fe ; 7% ~selected an individval to be-on the tripartite board 
. 25 


of experts? 


q | mea iy 
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2 MR. BOGEN: No, we are considering that 

3 selection as we ee directed to do so. We would 

hy 4 participate but we haven't selected one. Our selection 

— 5 would be probably Mr. Schluter. But we are not wedded 
6 to that. We are not sure with these circumstances. 


7 THE ADMINISTRATOR: Mrs. Sawyer? 


8 MRS. SAWYER: Mr. Bogen, I take sharp issue 
9 with much that you said. First of all, it's almost like 
10 being in the same movie over and over. You raise this 


e - 11 economic argument that has been rejected by the 


* 12 Administrator and by the Court on all your applications. 
13. To carry your economic argument a little further 
sd 14 than you take it, there is no reason completely to 
i 15 show the program until things get better. 
4 
: 16 MR. BOGEN: May we go off the record for 
e : 
Wa moment? 
18 THE ADMINISTRATOR: Off the record. 
e me 19 (Discussion off the record.) 
4 20 MRS. SAWYER: What remains as clear as day 
m i | 
: 21 is, when and if the market and the economy gets better, 
© it's a better thing to be inside the union than outside 
: when you are waiting for a job. It's still a chase for 


the individual guy whether he would have a union in a 


ube RLOHL 
os  & 8.8 


private taxicab or wait outside the union before he 
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starts competing for the goods. Also, you talk about 

the good faith of the union in complying with the 

program. So far your compliance has been restricted, 
insofar as it exists at all, to handing over documentation, 
records, which is no more than er the status 

quo. The program calls for several things to be acted 

on. Each time something comes wie, you make a motion 

for it to be deferred. I want to go into the reasons 
given for the deferral stated in your reason. 

The first reason is, we know from the 
October 1l exam results there are very few equipped 
guys for this access route. We don't know any such 
thing. These routes were set up as separate and 
distinct routes under the program. They do not co-exist. 
che peeubes of one do not reflect on the other. 

You talk about a tremendous cost to the 
union. We are not interested in imposing a cost. The 
city would have no objection at this point to conceding, 
if you would like to raise the initiation of an 


extensive publicity campaign. This program can be run 


for a while strictly word of mouth. As the Administrator 


has suggested, on the grounds that if someone comes 
forth and wants to make application, the procedures 


will have been set up for him to do so, procedures which 
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the program says should be set up by January 1. I see 
ji, wee to the union. Then again, in line with the 
severity of the current unemployment, it's irrelevant. 
This is the paternalistic argument hak the 
Administrator and the Court have refused to buy up 
till now. 

Also, if that is so, I don't see why you 
put April 1 as the end date to your application. 
There is no reason to think that the economy is going 
to change by April 1.,. What are we going to do April 1? 
Come in and have another application for deferral? 
It begins to be absurd. Another thing you. put..ainto your 
letter is that the mechanics in setting up the procedure 
are very cumbersome and difficult. I don't see why. 
All elie parties are asked to do under the program 
is to come forth, each party, with his candidate for 
this tripartite board of experts. 1. think that your 
argument about the definition is a complete lightweight. | 
First of all, the parties have no jurisdiction wedes | 


the order to determine the definition of four years' 


si ee Re The order states exactly what should 
appear in the application form. It is very clear. 
a years' experience is defined by on-the-job, 

vocational training, or whatever. Then it's up to 
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the tripartite board of experts in going over each 
application to determine what the requisite experience 
is, the sufficiency of each application. You make it 
seem much more cumbersome than it is. 

* suggest to the amintebeabion that it is 
very ae ake get up this program. All we have to do 
now is set up the board, allow them to have the 
appropriate input under the program, into determining 
the necessary sheetmetal experience, and there is no 
cost involved in the union except what may be demanded 
by the union's representative on the board. I don't 
want to go into that now. 

THE ADMINISTRATOR: Mr. Adams? 

MR. ADAMS: I agree with the position taken 
by the city. = have some additional comments. At the 
outset I wonder if we are not making a mountain out of 
a molehill. We do not have at this point a tripartite 
board. That is not because the Administrator hasn't 
done everything in his — to suggest to everybody 
that their nominations be made. The EEOC is lax, - 
everybody else, on that. 

I wonder if I couldn't make a proposal that 
we erence that the tripartite board be established by 


February 15, that applications then be made by that. 
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I kaow of no applications that have been made to this 

point. I suggest that it might very well take 25, 30 

or 35 days. : 

Let me go back a step. I see no point in 

having a tripartite board meet fifteen days earlier, 

for instance, to consider one application. If we say 

that they should start to meet an be established by 

February 15, they might be able to take up ten or twenty 

applications, a far more efficient use of their time. 

I consider the discussions they are gving to have to 

have among themselves, because I agree with the city 

of New York that that definition should probably come 

up with them. To inspect the applications, to talk 

to the applicants, to investigate the proof of the 

requisite experience, May very well take a certain 

amount of time, particularly if we are dealing with 

what we hope to be more than one or two applicants. 
There might not be that much time between 

that proposal and what the union is proposing. I do 

think that those people who are ready and willing gail 

to make applications should be permitted to move ahead 

fast. There is no question to the extent that there is 

sheetmetal work in the city, it has historically been 


greater during the spring and early summer than during 
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the winter. I see no reason to delay the applicants 

who meet the requisite experience requirement. I think 
their chances of getting work opportunities are greater 
in late March or April, May and June, and they should 
not missthat opportunity. I am wondering whether or not 


the days we are talking about are so small in number, 


considering what still has to be done, as to whether 


the proposal I put forward that the tripartite board 
be established and be ready for operation by 

February 15, and that all those people who between now 
and then have made application to it would then be 
considered starting on February 15. This is a continuing 
program. This tripartite board exists to 1981, 
according to the affirmative action program. We are 
not — something that will fold and 9 away. It 
will be ready to operate by February i» and at that point 
they would be more efficiently, they might have more 
applications to deal with rather than meeting every 
night on each new applicant. 


Given that schedule I wonder whether we 


are not really talking about a week or two difference 


in dates. If so, maybe that would be a procedure that 
ought to be considered by Local 28. 
THE ADMINISTRATOR: What is your view on 
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the advertising? 

MR. ADAMS: Given the fact that we have 
had some advertising already, this office has a number 
of documents and records on people we have done on 
previous advertising, to put off the advertising 
program for a reasonable period of time. 

THE ADMINISTRATOR: Without cutting off 
Mr. Tuminaro, Mr. Bogen, do you see anything here where 
we might be able to go off the record and reach a 
compromise, or do you wish to proceed? 

| MR. BOGEN: Yes, I think there may be. 
I think Mr. Adams' suggestion is a good one and I would 
like to go off the secord at this. time. 
| THE ADMINISTRATOR: Do you have a statement 
for the eee: Mrs. Sawyer? 

MRS. SAWYER: Yes. The city goes along 
with Mr. Adams' proposal. I think it's a very good one. 
However, the city would want that the members of the 
board be designated and appointed this month, and that 
during this month we devise the application for the 
program, although the functioning of the board won't 
start before February 15. 

THE ADMINISTRATOR: Mr. Tuminaro, before 
we go off the record, is there any comment you would 


001462 


SOUTHERN DISTRICT COURS REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


mdas 


2 like to make on the record? 


Pe 3 MR. TUMINARO I also think it's reasonable 
| 4 to defer an extensive publicity campaign at this point 
si 5 for a reasonable period of time. I also suggest that 

le 6 once the tripartite board is established, I don't think 
7 it's reasonable to defer individual applications being 
8 made to that board. I think even though much of 
” a 9 Mr. Bogen's remarks are certainly an accurate 
{ 
G 10 characterization of the economic situation, individual 
e | 11 people should still have the choice of entering the 
z 12 union in terms of admission, and that we ought not 
13. foreclose that possibility to such individuals. 
@ | 14 THE ADMINISTRATOR: Do you have any comments, 
15 Mr. Rothberg? 
: 16 MR... ROTHBERG::, No. 
e : | 


17 . THE ADMINISTRATOR: We are going off the 
18 record to see if we can reach some type of agreement. 
19 regarding this issue. 


(Discussion off the record) 


A 
$ 


21 THE ADMINISTRATOR: During discussions off 


- 


@ 


the record, based upon a procedure put forward.by 


Mr. Adams representing the EEOC, the parties have 


j 
“if 


a 


agreed that the tripartite board of experts as mandated 


S & © 8 


and required by the affirmative action program shall be 
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established and appointments made no later than 10:00 a.m. 


1? 


February 15. All parties have further agreed to work 


in good faith to prepare the necessary machinery so 


that the tripartite board may go into operation on the 


15th, such machinery to include such items as the 


application form and possible discussion of the 


parameters of four years' experience. 


Do any parties with to make any comments 


as to that agreement? 


The record is closed. That completes the 


items for the record. 


(Time noted 12:20 p.m.) 
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EXHIBIT INDEX 


Letter dated December 23, 1975 
received in evidence. 
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David A. Raff, Esq. oy re as heres © oe 
49-51 Chambers Street - Room 220 Me ih eee? re ae 
BCW York, Ws. ¥.. . LO007 : qe 


Re: EEOC and City of New York 
VS. 
Lotal 638. 4 . toes 25 @8e., et al 
ji Civ. 2877 (EW) 


Doar Jif. Raff: 


TH Sas an application on behalf of Local 28 to Gefer the 
establishment of “a Program for admission to Local 28 journey- 
man membership of Seal risa who have had four years (of sheet 
metal) experience," as provided in Section 15 of the Affirma- 
tive Action Proeran,, from January Ay 1976. £0 BUTE 3 9 2996 


This extension of time is requested upon the following 
Ss 


i. The records devel ped from the Journeyman's Exainination 
£ ore ae fl, 1975; strongly indicate that there are few, if any, 

non-whites who might be qualified with sufficient appropriate 
shoe. metal experience to justify a program of such edmissions 
at this time, 

Ze The eost of the cevelopment and anniMistration of any 
SUCH program, in light of the liinited potenrial, would constitute 
4@n uncnue and unnecessary burden on the Union's Present £Linencial 
Cris’S = records of Local 23's precarious fiscal wositinn ware 
previously furnished to you and counsel fOr gall partics, 

3. The severity of current unemployment ee 
1600 journeymen; 120 apprentices) would create c 


etinospnere Tor such proposed eQmissions, now, 


There being no jobs available, the non-whites 


whites to whom these procedures wOUld be exte; 
ably (1) consider the Program an empty cestrcre 
(ii) an Scek gunis mp and (111) look upon 


sio 
es a tactic or stratagem offered at a time when its 
be misleading and mean 


4. ie mechanics of this admission Procedure, particularly 
the definition or content of SPLTOpr late “sheet setel exceriaence" 


ot hmastet 


Sl ee 


6 


H 
Set, Bisaqi sw 


David A. Ratt, Psa. a a December 23, ae | 
@ 


which proved troublesome and cantusing as an eligibility require- 
ment for the Journeyman Examination - should he, thoroughly and 
carefully prepared and reviewed by counsel for the parties and 
& the Administrator. This ‘proach would require more time than 
now allotted under the Affirmative Action Prouram, 
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For all of these Yeesons, LE is resi 
brogram of "experience admissions" 


He ee 


ne Ceferred to April Le 2976, 


® ce. Taggart D...Adams, Esq, 
Ellen Kramer Sawyer, Esq. 


Dominick fuminaro, Esq. 


Jannacy LS. 19/6 


Re: EEOC and City of ‘lew York 
vs. 


Local 638 ... teeai s GEeG.5 (2b <a) 
B24 Civ. 2877 CHEW) _ 


* Bnet Dear tir. Raff: : 
eel : | : 
5 af In accordance with the provisions of Paragrapvph 38 of 
?} tr the Affirmative Action Preyran, reported hereinbelow is the 
ens Cuisus Of Local 28's membership as of January 1, 1976: 
A CTY : : 


j White Non-wWhite Total % of Non-Whit 


4 = 


at Sth St Jcurneyien 2774 119 2893 4% 


Pensioners* 274 Ll 272 - 


Apprentices 140** 47 187 233 


nad’s Office Grand Totals 3185 167 3352 53 : 
: 


*Persons who worked as journeymen, prior to retircment 

pensioners, within last three years, subject matter of 
rFUIATED appeal to Court from determination of 
2 AFL & CIO January 8, 1976. 


as 


AGininistrator on 


¢ Puilding **Tncludes seven (7) Orientals. 
natruction, 
Cescil 


. . Very qe ger | 

uditg ind " cr p TIE oe i 

‘| i TAs cc wo, ’ af pee Cee t7 : 
eee oe i . | 
Le HERRY : eee | 


WIR/f1 
22iv/153 


Taggart D. Adems, Esq. 


} 
Ellen Kramer Sawyer, ESQ s | 
{ 
{ 
i 


Dominick Tuminaro, Esq. ‘ | 
William Rothberg, Esq. ve’ 
Sol Scant, Fae, sat 001468 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, : 
and THE CITY OF NEW YORK, 


Plaintiff, 
: 71 Civ. 2377 (HFW) 


~against- 


LOCAL 638 . . . LOCAL 28 OF THE SHEET 
METAL WORKERS' INTERNATIONAL ASSOCIATION, : 
LOCAL 28 JOINT APPRENTICESHIP COMMI“ TEE, 
. . . SHEET METAL AND AIR-CONDITIONING 
CONTRACTORS' ASSOCIATION OF NEW YORK 
CITY, INC., etc., 


ee 


Defendants. NOTICE OF MOTION 
~ wee iii ee ee Oe el x 
LOCAL 28, : 
Third-Party Plaintiff, : Oral Argument 
Requested 


~against- 


NEW YORK STATE DIVISION OF HUMAN RIGHTS, 


ee 


Third-Party Defendant. : 


LOCAL UNION 28 JOINT APPRENTICESHIF 
COMMITTEE, 


Fourth-Party Plaintiff, 


-against- 


ee 


NEW YORK STATE DIVISION OF HUMAN RIGHTS, 


Fourth-Party Defendant. 


PLEASE TAKE NOTICE, that upon the Affirmative Action 


OOL46U 


Program and Order, dated November 13, 1975, and the Memo- 
randum and Order of the Court, dated October 23, E975, 

the Defendant Sheet Metal Workers International Associa- 
tion, Local Union No. 28 ("Local 22%) will move this 

Court before the Honorable Henry F. Werker, United States 
District Judge, in Chambers 2904 of the United States 
Court House, Foley Square, Borough of Manhattan, City and 
State of New York, on the 22nd day of March, 1976 at 10:00 
6 cicak in the forenoon of that day, or as soon as counsel 
can be heard, for an Order (i) setting aside the decision 
of the Administrator herein that the term "pensioners" as 
used in the Affirmative Action Program for the purposes 

of computing the membership of Local 28 includes pensioners 
who, prior to becoming pensioners, were employed as sheet 
metal workers within the last three years and (ii) direct- 
ing that only those pensioners who, subsequent to becoming 
pensinners, were employed as sheet metal workers within 
the bast. theres years, on the grounds that said decision 

is unreasonable, unwarranted and contrary to the provi- 


sions of the Memorandum and Order of the Court. 


“PLEASE TAKE FURTHER NOTICE, that answering papers, 
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& if any, 
March 12, 1976. 


are required to be served and filed on or perore 


Dated: New York, New York 


February 26, 1976 


Yours, etc., 


eee 


SOL BOGEN 

Attorney for Defendant 
Local No. 28 

One Penn Plaza 

New York, New York 10001 
(212) 736-7570 


HONORABLE THOMAS J. CAHILL 
United States Attorney 

1 Saint Andrew's Plaza 

New York, N.Y. 10007 


Att: Taggart D. Adams, Esc. 


Assistant United States Attorney 


HONORABLE W. BERNARD RICHLAND 
Corporation Counsel 

Municipal Building 

New York, N.Y. 10007 


Att: Ellen Kramer Sawyer, Esq. 
Assistant Corporation Counsel 


HONORABLE LOUIS J. LEFKOWIT2 
Attorney General 

Two World Trade Center 

New York, N.Y. 10047 


Att: Dominick Tuminaro, Esq. 
Assistant Attorney General 


ROSENTHAL & GOLDHABER 
44 Court Street. 
Brooklyn, N.¥. 11201 


Att: William Rothberg, Esq. 


DAVID RAFF, ESQ. 
49-51 Chamb. rs Street 
New York, N.¥. 10007 
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UNITED STATES DISTRICT COURT 
, SOUTHERN DISTRICT OF NEW YORK 


EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, 
and THE CITY OF NEW YORK, ate 


Pisintiity =. 
sy" a) i ’ cee Civ. 2877 (HFW) 


-against- M RECEIVeD IN CHAMBERS 
‘AY J Qe OF JUDGE HENry F. wen, 

LOCAL 638 . . . LOCAL 28 OF THE. suet ie 

METAL WORKERS' INTERNATIONAL ASSOCIATION , ‘4 rep ea 

LOCAL 28 JOINT APPRENTICESHIP COMMETTER * 1976 
. . . SHEET METAL AND AIR-CONDITIONING 

CONTRACTORS' ASSOCIATION OF NEW YORK 


CiTy, INC. ete., 


RKER 


Defendants. NOTICE OF MOTION 


LOCAL 28, 
Third-Party Plaintiff, Oral Argument 
Requested 
-against- 
NEW YORK STATE DIVISION OF HUMAN RIGHTS, 
Third-Party Defendant. 
LOCAL UNION 28 JOINT APPRENTICESHIP 
COMMITTEE, 
Fourth-Party Plaintiff, 
-against- 
NEW YORK STATE DIVISION CF HUMAN RIGHTS, 


Fourth-Party Defendant. 


PLEASE TAKE NOTICE, that upon the Affirmative Action 
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ATTORNEY'S CERTIFICATION 


/ 


STATE OF NEW YORK, COUNTY OF 


The undersigned, an attorney admitted to practice 
in the State of New York, does hereby certify, pur- 
suant to Section 2105 CPLR, that I have compared 
the within 


with the original and have found it to be a trus and 
complete copy thereof. 
Dated: 


Type or Print Name Below Signature " 


NOTICE OF ENTRY OR SETTLEMENT 
{Check ard complete appropriate box and saction} 


“ Sir(s): 


PLEASE TAKE NOTICE thata 


of which the within is a (true) (certified) copy 
(1 NOTICE OF ENTRY 


was duly entered in the within named court 
on 


0) NOTICE OF SETTLEMENT 
will be presented for settlement to the Hon. 


c, of the judges of the within named court at the 
& \thouse at 
on 19 
at o'clock M. 
Dated: 19 
Yours, etc., 


SOL BOGEN 


Auorney(s) for 
Office and Post Office Address 


ONE PENN PLAZA 
NEW YORK, N. ¥.10001 


* 


To 
Atiorney(s) for 
& 


Index No. 71 Civ. 2877 Year 19 
(HFW) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
hehe atonal code etd) galled alent 
EQUAL EMPLOYMENT OPPORTUNI ?Y 
COMMISSION, and THE CITY OF 
NEW YORK, 


Plaintiffs, 


-against- 


/ BOCAT 638). '». + DOCAR 26 OF 


THE SHEET METAL WORKERS' 
INTERNATIONAL ASSOCIATION, 
et al., 


Defendants. 


—————————————————— 
ceececenecenian 


NOTICE OF MOTION 


————— 


SOL BOGEN. 


Attorney(s) for Local 28 
Office an? Post Office Address 


ONE PENN PLAZA 
NEW YORK, N. ¥.10001 
(212) 786-7570 


ee 


To 


Attorney(s) for 


B oiseststeceseecaeremest 


defendant Local 28 for an ord 


the Administrator's ruling re 


The motion by 


f the term 


er setting aside 
ffirmative action pregram 


garding the meaning © 


Oo 


"Pensioners" as it is used in the a 


et zhe 
rhin . 


‘ge 


“ 
t- 
i 


ose whoes** tr 
ra or af" aS ted Mh Ch 


S 
= 


is denied and the finding of the administrator approved and 
confirmed. 

The definition is meant taaniclude th 

sheet metal trade whether_befo 

the Jast three years. 


SO ORDERED. 
May 13, 1976 


the attorney(s) for in th 


action, at 


the address designated by said attorney(s) for the 

purpose by depositing a true copy of same enclosemg 
in a postpaid, properly addressed wrapyer, in 
official meet under the exclusive care a 


custo:’y of the 


nited States Postal Service wi 


the State of New York. 


Pesoreregocorecoovoreve 


eo TIT rit OD 
Type o¢ Print Name Below Signature 


Sworn to before me 


this 


day of 


a 


( : 
UNITED STATES -.STRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION, and THE CITY OF 
NEW YORK, 


Plaintiffs, 
- against - 
LOCAL 638... 
LOCAL 28 OF THE SHEET METAL 
WORKERS' INTERNATIONAL ASSOCIATION, 
LOCAL 28 JOINT APPRENTICESHIP 
COMMITTEE. . -SHEET METAL AND 


AIR CONDITIONING CONTRACTORS ' 
ASSOCIATION OF NEW YORK CITY, INC., 


Defendants. 


ADMINISTRATOR'S REPORT 


Introduction 


The following report* has been prepared by the 


Court appointed Administrator in order to apprise 


both the Court and the parties of the Administrator's 
views on what has been accomplished since September 2, 
1975 when the Court's Order and Judgment was filed in 


this case. 


a 


* | his report does not contain a Getailed factual account 

of what has occurred since September 2. 1975,..eether Lt is 

a statement of the Administrator's concerns after eight months 
under the Court's Order. Ail correspondence between the parties 
ana the records of formal hearings are incorporated by reference 
into this report. 


001474 


Aaministrator's Function 


The Administrator was appointed by the Court for 
four basic purposes: (1) To provide overall supervision 
of Local 28 and the JAC to insure compliance with the terms 
of the Court Order; (2) To prepare and implement an 
affirmative action program which would insure that non-whites 
were given nondiscriminatory membership and employment rights, 
and that the defendants took appropriate steps to reach the 
goal of a non-white membership of 29% by 1961 (3). To 
resolve any disputes which may arise as to interpretation or 
implementation of the AAP and the Order and Judgment; and 


(4) To determi..e back pay claims. 
Overview 


In carrying out the functions deliniated above the 
Administrator has found that progress has been far below 
his original expectations. Since September 2, L97S, the 
secunees population of Local 28 has barely increased 


despite the giving of « journeyman test, and apprenticeship 


campaign for those tests. There is little question that the 
first interim goal of the AAP will not be met by July 1, 197%. 
The reasons for the failure to even come close to the 
goal fall into three areas: First, the economic conditions 
in the building trades has drastically restricted employment 


opportunities. Without jobs being available it is almost 
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impossible to recruit non-whites who would have to pay 
union dues (approximately $23 per month) without receiving 
any benefits. In fact, of the seventeen non-whites who 
passed the October 11, 1975 satsnneopnalts test not one chose 
immediate admission to the union-- rather they all 
selected the AAP deferral option. 

Second, the union and JAC have availed themselves of 
their legal right to request hearings before the Administrator, 
and to appeal his decisions to the Court. AS a consequence, 
there is a fairly substantial delay between when an action 
is requested and when said action occurs. Whiie the 
defendants have done no more than they are legally 
entitled to do, it might have been better had the Administrator 
been granted, at least in some areas, authority to render 
final order except to the extent that such orders are 


clearly arbitrary or beyond the scope of his powers.* 


RL 


* Under the existing Court Order the parties have tue 
right to appeal any order or directive issued by the Admin- 
istrator. Consideration should be given to amending the 
Order and Judgment to limit appeal rights. For example, 
the question of the definition of "pensioners" might have 
been left to the Administrator. Such an amendment would 
certainly not prejudice the parties where it is allieced 
that his decision is arbitrary or beyond the scope of his 
authority e.g. the JAC allegation that the Acministrator has 
exceeded his authority by drafting proposed back pay rules 
which includes apprentices in the eligible class would 
certainly not be barred. Precedent for a limited appeal 
right exists in the Lathers, Local 46 case wherein Georce 
Moskowitz is granted, by virtue of the Consent Decree, 
authority to render final orders. 
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Third, the Second Circuit, by disapproving of the 
non-white preference to achieve the 29% goal has, in 
effect, denied the Administrator the only realistic means 
of reaching the court approved goal. In other economic 
times a major recruitment campaign would have been a 
reasonable method of insuring a substantial non-wnite 
pool. However in 1976, and probably for many years to come, 
the union's unemployment situation is going to be 2 


deterrent for all persons interested in membership ~- white 


and non-white alike. 
Journeyman's Examination 


Pursuant to the Order and Judgment Local 28 held 
a hands on practical journeyman test on October 11, 1975. 
This test was not validated at the time it was given 
nor has evidence of its validation for future use been 
provided to the Administrator as of the date of this report. 
In preparation for the test Local 28 was required to engage 
in an extensive, and expensive, advertising and recruitment 
Suinicnon oe the miniority community. A professional advertising 
firm = retained and ads appeared both in the newspapers and 
on rziio stations which had a substantial non-white audience. 
Additionally, mailings of posters, informational material, 
and test applications were made to numerous groups who are 
concerned with minority employment. The cost of this campaign 
was in excess of $9,000 to the union. While 161 persons filed 
applications, on the day of the test only 102 applicants 


completed the test. Of that number 36 passed the test. 
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-- 17 non-whites and 19 whites. 

The union, thereafter, ide an application to the 
Administrator to defer the admission of those journeyman 
applicants who passed the test. After a hearing on the 
record the Administrator ordered the union to admit al. 
non-whites who had passed the test. The union proceeded to 
offer admission to all persons who passed the test on the 
grounds that it was going to be union policy that any 
rights extended to non-white by virtue of the Court Order 
of the AAP woune also be extended to whites. 

None of the 17 non-whites who passed the test 
elected to join Local 28. Instead they chose to exercise 
their membership detervad rights under the AAF. Consequently 
there was no increase in the non-white membership of Local 28. 

The next journeyman test has not yet been aetentieas 


but under the AAP .it is supposed to be given this Spring. 


Apprenticeship Test 


Pursuant to the Order and Judgment and AAP the JAC 
gave an apprenticeship test on December 13, 1975. This 
test, although supposed to be validated, was not velidated; 
nonetheless, Judge Werker ordered that a mechanical 
comprehension test and a mechanical aptitude test be given 
and scored in a ranked order for selection purposes since, 
at that time, there was a protective two list system in 
effect thereby preventing an adverse impact in the event that 
non-whites did not perform as well as whites. (An arithmetic 


test was also given however it was given for validation 
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purposes only). 


The JAC, pursuant to the Order and Judgment, had also 
proposed that a "read and follow directions test" be given. 
However, the Administrator ordered that it not be given after 
serious question was raised as to whether the test did what 
its name implied or if it was actually a reading comprehension 
test. 

Pursuant to paragraph 30 of the AAP, and after 
failure of the parties to agree, the Administrator 
established a ratio of three non-whites for ev ry two 
whites for entry into the apprenticeship program. The 
ratio was appealed to Judge Werker who upheld it, and then 
to the Second Circuit, which at first requested the parties 
to resolve the matter by stipulation (which the parties did 
by agreeing to admit 66 apprentices, 33 non-white and 33 
white) and then later ruled on the propriety of the 3:2 
ratio as part of the original appeal on the Order and Judgment. 
As a consequence of the Second Circuit's ruling the "preference" 
was barred. 

Although the parties agreed to indenture 66 apprentices, 
as of the date of this report only 53 have, in fact, been 
indentured. O£ that number approximately 46 have been 
able to obtain limited on-the-job training. At the time the 
parties agreed to indenture 66 apprentices both the 


Administrator and the plaintiffs had been led to believe that 


the employers would have positions for 33 first term apprentices. 


The 66 indentured apprentices were to work on 4 rotation 
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schedule based upon one month on and one month off. 
it came time for actual placement, however, only 14 
positions were available to be filled. 

It should be noted that the employers actually 
requested 23 apprentices originally, but ‘the union 
blocked the placement of nine apprentices on the grounds that 
the employers' requests were not proper. The union position 
appears to be that since the specific employers involve 
had either: (1) recently laid off journeymen, (2) were 
already on a wortsharing basis for the whole company, OF 
(3) had recently laid off upper term apprentices, these 
employers were not enticled to receive first term apprentices. 
Local 28 contended that to place first term apprentices under 
these conditions would be in effect, "bumping". The 
Administrator has requested that both the employers and the 
union make their respective positions known 50 that the 


Administrator can determine if hearings should be held on this 


PN ee em me enn mmr emt 


issue. 


The result of a scarcity of jobs, and the union's 


position on apprentice placement, is that the JAC has 


implemented a three platoon rotational system of one month 
on and two months off. The ultimate consequence of this 
situation is that there has been almost no discernable 


forward movement in bringing non-whites into the union. 
Affirmative Action Program 


‘Immediately after appointment, the Administrator 


began a series of meetings with all parties in an effort 
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to prepare an affirmative action program. This program 


was to be the plan by which the ultimate goal of 29% would 

be reached. When the parties failed to agree upon the 

terms of an AAP the Administrator drafted one. After comments 
from the parties, the Court ordered a redraft, and ultimately 


ordered the new draft to be implemented. This Program is 


currently on appeal. 
Back Pay 


The Administrator has sent out two sets of proposed 
back pay rules. The first was prepared under the Order 
and Judgment, and the second pursuant to the modifications 
contained in the Second Circuit's Decision. The second 
set superceeded the first and the Administrator is waiting 
for comments, due May 7, before taking further steps with 


regard to the back pay claims. 
Conclusion 


The purpose of this discrimination suit was to open 
the membership rolls of Local 28 and the JAC so that non- 
whites would have an equal opportunity for employment in 
sheet metal. This purpose, embodied in the Court's Order 
ana the AAP, is clearlv being thwarted when the non-whites 
are unable to obtain the training which would enable them to 
become journeyman members of Local ?8. While no one challenges 
the contention that the building trades are suffering severly 
depressed economic conditions, and a great number of sheet 
metal journeymen are currently unemployed, the fact remains 


that unless training opportunities are afforded non-whites ‘ 
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today, the non-white population of Local 28 will be far below 
he court's goal five years from now when the construction 
industry may be in a revival period. 

The combination of depressed economic conditions, lack 
of validated tests (with no likelihood of validation in the 
forseeable future), and the Second Circuits’ disapproval of 
a preference for entry purposes, creates an exceptionally 
difficult problem for the Administrator and the plaintiffs. 
This problem while severe in its own right, is compounded 
by the unresolved appeals. It is therefore unlikely that 
any coherent picture will emerge until, at least, the pending 


appeals are decided. 


Dated: April 21, 1976 Fi eed 


David Raff 
Administrator 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ate Sa ee eR SE x 
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, 
. and THE CITY OF NEW YORK, 
@ Plaintiff, 
-against- 7) Civ. 2677 (HFA) 
TOCKT 638. . « +» LOCAL 28 OF THE SHEET 
METAL WORKERS' INTERNATIONAL ASSOCIATION, 
LOCAL 28 JOINT APPRENTICESHIP COMMITTEE, 
@ . « « SHEET METAL AND AIR-CONDITIONING 
CONTRACTORS ' ASSOCIATION OF NEW YORK 
CITY, INC. GtCes 
Defendants. 
si ew i a it ern pl i pa man ee me eee i AE SNE x NOTICE OF MOTION 
e LOCAL 28, ae ea a 
Third-Party Plaintiff, 
-against- Oral Argument 
Requested 
«& NEW YORK STATE DIVISION OF HUMAN RIGHTS, 
; | 
Third-Party Defendant. | 
ce a a a cl ecm teow oom vee meme ab TT ee x 
LOCAL UNION 28 JOINT APPRENTICESHIP 
COMMITTEE, 
o Bes 
: Fourth=Party Plaintiff, 
-against- 


NEW YORK STATE DIVISION OF HUMAN RIGHTS, 


a ‘ 
Fourth-Party Defendant. 


eae roe re ee eerie em eh ee eae Te Se 


le eins: 
PLEASE TAKE NOTICE, that upon the Affirmative Action 


Program and Order, dated November 13, 1978, the Defendant 


Sheet Metal Workers International Association, Local Union 


S...>.. 6 ..- @ a 


No. 28 ("Local 28") will move this Court before the 
Honorable Henry F. Werker, United States District Judge, 

in Chambers 2904 of the United States Court House, Foley 
Square, Borough of Manhattan, City and State of New York, 

on the I2th day of July, 1976 at 10:00 o'clock in the 
forenoon of that day, or as soon as counsel can be heard, 
for an Order setting aside the decision of the Administrator 
(a) that a journeyman in good standins of Local 28 is pre- 
sumptively qualified for a position on an Examining Board 

to determine admissions to Local 28 on the basis of ex- 
perience and (b) that Charles Saunders, a Black, proposed 

by the plaintiffs and William Gonzales, Spanish-surnamed, 
proposed as Chairman by the Administrator, are qualified 

as a two-third (2/3) majority for such Board, on the grounds 
that said decision is unreasonable, arbitrary and incon- 


sistent with and contrary to the Decision and Order herein 


of the Circuit Court of Appeals, dated March 8, 1976. 


PLEASE TAKE FURTHER NOTICE, that answering papers, if 
any, are required to be served and filed on or before 


July 2, 1976. 


Dated: New York, N. Y¥.« 
June 14, 1976 
Yours, etc., 


pe eed 


SOL BOGEN 

Attorney for Defendant 
Local No. 28 

One Penn Plaza 

New York, N. Y. 10001 
(212) 736-7570 
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ps ig 
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TO: 


. 


Ratha AP Spe FRI RRA bigs +o edad af SOR 


HONORABLE ROBERT B. FISKE, UR. 
United States Attorney 
1 Saint Andrew's Plaza 
New York, Ne. ¥. . 10007 


Att: Taggart D. Adams, Esq. 


Assistant United States Attorney 


HONORABLE W. BERNARD RICHLAND 
Corporation Counsel 

Municipal Building 

New York, NW. ¥. 100d? 


Att: Ellen Kramer Sawyer, Esq. 
Assistant Corporation Counsel | 


HONORABLE LOUIS J. LEFKOWITZ 
Attorney General 

Two World Trade Center 

New York, N. Y. 10047 


Att: Dominick Tuminaro, Esq. 


Assistant Attorney General 


ROSENTHAL & GOLDHABER 
44 Court Street 
Brookiyn, WN. Ys. 12201 


Att: William Rothberg, Esq. 


DAVID A. RAFF, ESQ. 
49-51 Chambers Street (Room 220) 
New York, Ni. Y. 10007 


’ STIPULATION 


It is stipulated by counsel that should additional 


pages of the transcript be necessary for inclusion in the 


Appendix that a Supplemental Appendix will be filed in the Court. 


The Lenorable Zenry F. Verker 

United States Oletrict Judza 

Southera Pistrice of Ncw York 

Ualted Stctes Courthcus : . 
Foley Scucre “8 
Rew Yori, Now York 10597 


Res FEC v. Iecal 23 


> ere ee 


71 Civ, 25/7 
Bear Judge Werker: 


This letter will ecnstitute tha co:-ments 
and obfecticns of the LEOC to the pronored Affirsstive 
éctioa Prosraa ("Ase") eubaltted to you and circulated 
to tha partics, We have been advised by a telephone call 
fron itr. Fcf{f that these odjectioas should be submitted 
to you by 5:00 71, October 10, 


The ELOC hes three eubstentiva objectinas to 
the craft cubsitted by Ur. Raff, In etdition, wa evozest 
certein nonesabstentive changes to ciorify the crafting 
or correct tynocraphical errors, These letter cheases ere 
set forth at the end of this letter. 


1. We belicve provisicn chould ba mede in 
Perasresh 17 for a return c£ a proersted shara of the 
three conths cucs aaid for the rurcose of cbhtainins cone 
ditional mecbershis if the asslicctica subnitced to tha 
Acainistrster is ccnicd ond the aenoslicane is unsble to 
become a sccber of Local 25. it scens clesr thet a vorcon 
saculd not pay mouthly cuss for conths in which he is rot 
a merber of tae umion. Tats perticuler subjoct wes not 
ciscusced ot our confereness and therefore this cbicctica 
should be considered a new eugsestion. 


e TrAscba , 
70-1674 i 
| :  Octeber 10, 1975 


Wa propose the folicwing lancusze at the 
ead of Parasr2sh 17: 


° 
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AP OE REN FETE A ALTET aI OST TERE 8 RTE ES PN POPE REMI. eT: Meme as SE OE PERN EE SNE NES LC OE OO EN LOO ECOL OIE ET NO YLT TTT IN ET 


We 


+ 


The Monorable iloary P, Werker Page 2 


"If a conditional mexber {a tere 
minated without becoming a resuler 


® journcyssn recber of Local 23 he shall 
‘ be entitled to a rectum of an so r03- 
riate shere of the three conths cues 
reviously paid representing the tine 
; @ Wes not a regular or conditional 
e pe member of the untoa', 
2. We susgest that the lencuase set forth 
below be inserted at the besinning of the last sentence of 
Paragresh 39, in lieu of the ohrase, “In arriving ... the 
Apprentice Prosran,''s 
aie ‘ “For the purpose of accuring that 
ty white applicants are acecrded cn ose 
portunity to be accested into tha Ape 
prentice Progran in reasonable nucbers," ( 
@ This chenge clarifies the purnose of this sentence, 

3. The plaintif£ ENcC ebiects to the forsale. 
tion of tha program for Advanecd foorcatices whieh is ect 
out in Pareere@ahns 33 throush 25 of the ASP. Cur o>jcetion 
43 not to the scacral concent but is focused en the 

« - Structure of the proposal coateined tn Perssrash 35 caich 
we think is both umortkable end unmrica, Parogranh 35 is 
unwise beccuce it iseses 2 proference on ted of a pre- 
fercace and results in a sicnificeat dilution of the velle 
considercd ond welleacecoted reens of entry to Local 23 

e throvch a valicctcd epsrentice testing srecren. Tha 


testing progrea is dasigned to be a profeesicneLlly developed 
end valid coons fer selecting aoprontices (AAP §€ 23) ond 
. & weons for providing a preference to noawlute earolicants 
in furtherance of the Court's ordcr of affirsctive 2actica 
“(ASP £59). A retio of nomevhites to uhites will bo es- 
Ps x tedlichad prisr to the tert (Aw § 33). Yrast exnsricmee 
: tells us thot mony cualified éealicents, both nonevhite an 
white, vill be turned dam because of tha'usser sucericel 
limits that the Anprentice Procraa end tha incustry cca 
ebsoro.* In ccddition, a mucher of wellecualifled thites 
Will be rejected becsus2e of the ratio. It soecs to us 
e test a furthsr retio of cre ecvoneed ésprentice (vho msy 
nst hove tclhen the test) to ene firect term Goorentice 
(who has tokea the test) elininstes most of the eficct of 
, vest process, end is therefore ill-conceived. 


LOLOL LLL LL LLL EL LLL ES CCL TS ETC AE CSC teases cae 
e * In 1973, 1755 cpnlicents tock the &Dprentice test. In 

_ 1971, 13259 cpoliccats teok th2 test, Soak 224 apprentices 
| were selected {rom this group of over 3000. 
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Furthermore, we Le’ ‘cere the structure 
esteblished by Paragreph 35 49 poorly defined end un 
workable in practice, Tha ulticcst: result, te belflove, 
would be unnecessary diviniveness and conflict, Assuming 
the cstablisicont of a xatio of 1:1 pursuant to Paragraph 
30 the present struc sr@ foresees a maxizein of 75 pede 
vanced anprentices (nonevhite) being adattted by July lt, 
1976 alonas with 75 nenewhites acnitted ea the basis of 
their test scores, ‘There 1s no provision for sclection 
among these edvence placessst apalicaats 12 there ara 
more then 75 nsaewiites eligible for advance placemzat,. 
Furthermore it refess the pascibility that ona noqeshite , 
whd scores lower oa the test than another noa-white would 
be edaktted in prerereace to the other. For acninise 
trative and policy roscons va belicye this type ef prew 
ference eliould be’ elininated where possible, 


We suezest that those enplicasts elicthtle 
under Parssresh 33(a) be acnitted Solely on the basis 
of their test’ scores eng these saslicents elisible 
Undor Peresrash 33(3) he edaitted at such tines and tu 
Such musbcrs as the Adainistretor miy Girect. We ecrce 
that eny norsens co cdcitecd enould b2 comted 25 set 
forth in Perarranh 35(2). Tals strecture will Seesic 
the Adzinistrstor to evaluate tha nuecborg of elisible 
persons for advenced placensnt rad the teres for which 
they cre elisible thus Siving hic an Oppcrtunity to slot 
cendicates éSoproprisately, 


We suggest therefore that Pétagraph 35(a) 
be amended to read as follows: 


"Apprentices shall be selected 
for advanced Blanding in the folloving 
MAMIE cChose who meet tha recuirae 
ments of Parazrash 33(2) shell ba 
ecaitted in accordance with tha oroe 
visisaa of Paresrasa 31(5)3 these who 
meet the recuivocssnts of Poresrach 
33(b) shall be acsitiod in Such mine 
bers end at such tincs a5 ectermined 
by the Acsinistrstor," 


: We would also strike the bhrase "subject . . 
P&regraph (sic) 35" fro Per2zranh 31(>) 


ao 
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aR EL OSD CS Se 
The folloving is a 
clarificattons: 


eas 


ey 


4 


e 2, $2, Les 23 
“esteblishes" 


page 3, §5, line l: 
2 “éppyoval"* 
78 50 4, $7, line 2: 
"Bora: agccahs" 
G 


se 5, 07 (>) {4)2 
ehould read, “aald 
esrecd upon by ths 
mo éveat c! ral che 
than cre nonewiite 


Page 4 
list of corrections and 
ehould ba 
insert "the" before 


should ba 


ceocend pravence 
ratio fall b 
perticos, } but ‘fa 
Tatio ba ier 
for every waite" 


this chanse elarifies the meaning ef the sentence, Sinilisr 


changes should be code in q14 (3) (1)6 


‘7 (D) (it), 1 ne 10 
east 


Lts 


ok 


® 
La 


pace 6, should 


read, 
page 9, 413, first seatence chould 
reed, "ine ends-oa! jcurncyrea test 
‘ shail t ba ercded by a Board of Fa 
aniners of three Genbers kiovledzendla 
dn sheet rotal comprised of a Tepresene 
tative . . "e 
2 15, ag Lina 9: © asthe e223 of 
80) ca or noastaites not over tha 222 
of 35 _ 


alle: 
Respectfully yours, 


PAUL J. CURRAN : 
Vaited States Attorney 


Bys 
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Assistént United States Attorme, 
Catef, Civil Division 
Telephon @ (212) 791-0052 
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e+ gers ROSENTHAL & GOLDHABER 
: ‘ COUNSELORS AT LAW 
44 COURT STREET 
‘BROOKLYN, N.Y. 11201 


(212) 237-9859 ° LONG ISLAND OFFICE 
ISO BROAD HOLLOW ROAD 
MELVILLE, N.Y. 11746 


ENJAMIN ROSENTHAL (1905-1969) 
AX M. GOLOHABER 
RICHARD F. GOLOHABER ; : Nas aneaees 
WILLIAM ROTHBERG ee ‘ : ae ; ‘ a 
ARTHUR M. GABOR : f : , 


October 14, 1975 
« k ‘ 


The Honorable Henry F. Werker 
United States District Judge 
Southern District of New York 
@ . United States Courthouse 
“ Foley Square 
New York, New York 10007 : 


an d _ Res EEOC vs. Local 28 
or ' 7b CVs Zeal 


Dear Judge Werker: 

I write to set forth comments on behalf of my client to 

the objections interposed by the City of New York to the 
& Affirmative Action Plan submitted by the Administrator. 


Paragraph 30 - There is no need to establish a minimum 
ratio. This paragraph clearly sets forth the procedure 


ai wherein it allows the Administrator to establish the ratio 
if the parties cannot agree. There need not be a parti- 
e * Cular ratio established as a minimum in advance. There 


are many factors which must be considered, such as the 
attrition rate of Local 28, the number of minorities who 
enter journeyman status through the examination, etc. 
Before a ratio can be determined which would best implement 
e the goals of the Affirmative Action Program, it is best to 
ene evaluate these factors on a regular and continuing basis 
rather than set a minimum ratio. 


I would support the comments of the United 
States Attorney in connection with the second aspect of 
this paragraph, wherein he proposes additional language 
clarifying the purpose of the paragraph. 


Paragraph 32 - A physical examination is an important re- 
quirement for entering the sheet metal trade. Apprentices 
work at great heights in high rise constructions, with 
power tools and machinery, and with fellow workers. Any 
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disabilities which are not detected could seriously en- 
danger the apprentice as well as his fellow worker. It 
is for this reason that the JAC requires a thorough physical 
examination by a competent health organization. We have 


_ worked with Executive Health, Inc. who have met the needs 


and requirements of our industry in this regard. 


We do not look to have the cost become a 
barrier for admission to the JAC and this was so indicated 


' by the JAC in discussions with the parties and the Administrator 


in connection with the development of the program. We stated 
that any applicant who was not able to pay the physical exam- 
ination fee at the time the examination is given, could have 
said payment deferred. In practice, in this situation, the 
JAC would pay the fee for such applicant and would have the 
applicant reimburse the JAC over a period of time after the 
applicant has commenced employment. We do not see this as 
any hardship or burden. 


We are all well aware of the deficiency in 


medical care available to the poor and would strongly question 


the thoroughness of a physical examination for which there is 
only a $3.00 fee. Accordingly, it is important that the JAC 
have control over the extent of the physical examination and 
would be opposed to having applicants provide various and 
sundry certificates. 


Paragraph 36 - We would object to the deletion of this paragraph 
from the Program. Its inclusion clarifies an area and avoids 
potential conflict in the future. 


Paragraph 39 (d) - We feel that the language of the Plan as 
proposed by the Administrator is more than adequate to meet the 
needs of the Plaintiff. Practice has shown that most apprentices 
leave the program without giving any notice, either to the JAC or 
their employer. The JAC becomes aware of such action only when 


‘notified that the apprentice has not reported to work for some 


period of time. Attempts then made by the JAC to locate the 
apprentice have generally been futile. To impose an affirmative 
burden on the JAC to conduct exit interviews where practices 
indicated, this would not be possible, and would, serve no 
useful purpose. : 


Paragraph 45 (a) - I would strongly oppose the language proposed 


-by the City in this regard. The Administrator's language is broad 
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and all encompassing and gives him the authority to decide | 
any questions of interpretation and claims of violations of 
the order, judgment and program. It further sets forth that 
he can act on his own initiative or at the request of any 

' party or interested person. It would seem that this language 
would more than meet the needs of the City. 


More specifically, the City includes in sub- 
paragraph V, an item which is not part of many of the afore- 
mentioned decuments, namely the establishment of job seniority. 
This goes well beyond the scope of the aforementioned documents. 
The employers, as party defendants, have an obligation to see 
that the minorities do not bear a disproportionate burden of 
the unemployment. This need not be done through a system of 
job seniority which has never been the practice in the industry. 


It would also seem that enumeration of s,_2cific 
items could be construed to limit the authority of the Administrator 
wherein the general language as submitted by the Administrator 
would be all encompassing. 


I have no objection te comment #3 as submitted by 
the United States Attorney which concerns itself with the program 
for advanced apprentices. . 


Very truly yours, 


ph oes William Rothberg 


¢.c. David Raff, Esq. 
Taggart D. Adams, Esq. 
Dominick Tuminaro, Esq. 
Sol Bogen, Esq. 
Beverly Gross, Esq./ 
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LAW DEPARTMENT 
MUNICIPAL BUILDING 
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W. BERNARD RICHLAND, CORPORATION COUNSEL 


October 10,1975 
BY HAND 


Hon. Henry F.Werker 

United States District Judge 
United States Court House 
Foley Square 

New York, New York 10007 


E.E.0.C. and City cf New York 
ve 
Local 28 Et al, 71 Civ. 2877 (HFW) 


Dear Judge Werker: . 


In accordance with the schedule established by Mr. Raff in the 
referenced case, the City hereby sets forth its objections to the proposed 
Affirmative Action Program as submitted by the Administrator. 


1. Paragraph 2: 


The City proposes that all pensioners be considered as 
union members for purposes of measuring compliance with the Program's goais 
_ for non-whites and not merely those pensioners who worked in the previous 
three year period. The union estimates there are currently 753 pensioners, 
one of whom is believed to be non-white. 


Pensioners have the right to vote at union meetings, includ- 
ing election meetings. They thereby have an impact upon the selection of 
union leadership and the determination of union policy. While they are 
not fined for frilure to vote in a union election, as are non-pensioner 
members, their vote carries as much weight as that of other members. 

Moreover, union policy is not made only at election meetings. Mr. Bogen 
indicated, for example, that he was required to obtain imenbership approval 
for commencing the advertising campaign ordered by the Court. Further, it 
is common knowledge that "voluntary" assessments for legal fees, political 
endorsements and contributions, and similar matters, are voted on at union 
meetings. In addition, testimony at the trial reflected that a myriad of 
Executive Board proposals require ratification by a vote of the menbership. 
. his right of participation laudable as it is, necessar” y dilutes the 
impact of the non-whites upon union policy. These considzraticns, as well 
as the right of pensioners t» rejoin the active work force, requires that this 
group as a whole be considered "members" against which the achievement of 
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‘goals is to be measured. 


Therefore, the City proposes that the words "who have been 
employed as sheet metal workers within -the last three years" be deleted. 


2. Paragraph 10: 


The City proposes that an additional sentence be added 
after the unnumbered paragraph at the top of page 8, as follows: 


"Recently registered" means that the apprentice class TA | 
in which the person was registered at the time he 
left the program, has not yet been graduated. 


3. Paragraph 17: 


months dues (currently $20 per month) places an untold burden upon non- 
whites who, as the Court found, have long been denied union admission 

and, therefore, work opportunity. This is a particular hardship since 

the $160 is required to be paid before the individual has earned any wages. 
The City was intimately involved in the recruitment of applicants for the 
October ll test through the Recruitment and Training Program, Inc., 

a nationally recognized minority organization pre-eminent in the field 

of construction trades recruitment and funded by the United States Depart- 
ment of Labor for this purpose. Seventeen non-white individuals required 
R.T.P. grants to cover the $25 (non-refundable) filing fee. However, such 
grants are problematical when the amount is of the magnitude of $160, and 
many applicants who were discouraged from even applying because of the $25 fee 
will be lost to the Program by the prospect of having to lay out such a 
large amount of money (See attached Roffle affidavit). 


The’ payment of $100 toward the initiation fee plus three ra 


Since the proposed program delays for only 30 days a final deter- 
mination by the Administrator, the City believes that 1/24 of the current 
initiation fee, or $56, plus one month's dues in advance is all that 
should be required. We therefore propose changing "$100 and three months 
dues" to "$56 and one month's dues" which represents a major commitment 
for a non-white who has spent enough time in the trade to qualify as a 
‘journeyman but for the first time is being given the opportwity to join 
the union. 


‘4. Paragraph 30: 


The City strongly objects to the omission in this 
paragraph of a floor on the non-white to white ratio which the parties (or 
the Administrator) will establish. There must be a minimum ratio below 
which there is no discretion, else the subject will be a matter of debate ea 
"each year, leading to objections, motions and appeals and consequent 
delays in the implementation of the Program. A floor is established for 
the ratio of admission of journeymen (paragraphs 7 and 14) and should 
‘ similarly be established for apprentices. 
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Further, the City objects to the language limiting the 
percentage of non-white apprentices to 60% of the total apprentice program 
and 70% of any class or term. The apprentice program will be a major source 
of entry to the union for non-whites. There are eight apprentice classes and 
it is anticipated that in the early stages of the Program the non-whites 

will be more heavily represented in the early grades than the later grades. 
It is conceivable that any given class might have to be non-white in greater 
percentages than those proposed, particularly iff there is a deficit in 

the goals of the previous period. Moreover, the apprenticeship program 

was 100% white for over 50 years; it is difficult to justify an objection to 
an occasional predominantly non-white class following this history of total 
exclusion. In addition, the City believes it inappropriate for an affirma- 
tive action program which is premised on findings of discrimination against 
non-whites to contain quantitative maximums on the relief afforded them. 


x 


. The City therefore proposes that paragraph 30 be amended to 
MGeiete the last sentence and to insert a new sentence after the first 
sentence, as follows: 


"This ratio will be established with the purpose 

of fairly implementing the interim and final goals 

set forth in Paragraphs 1 and 2 but in no event i 
shall said ratio be less than one-to-one". 


5. Paragraph 32: 
; The City rejects the proposal that the cost of physical 
examination must be borne by successful applicants. This is a dramatic 
departure from previous practice of the JAC, which neretofore paid the 
costs of the physical exam. It would be most ironic if, as a result of 
civil rights litigation, apprentices were for the first time required to | 
pay for their own physical examination, and this on top of a 50% increase 
in the filing fee over previous years. While the physical examination <a 
-certainly produces a social benefit, in this case it is primarily for 
the benefit of the JAC which should, as in the past, bear the cost. 


Moreover, JAC will require the examination to be taken 
at a designated private examining service which will charge $34 per 
applicant. JAC utilizes this service because it tests for drug presence 
as well as offerinc what JAC believes to be a quality physical. There 
has been no showing by JAC that a similar examination is not available 
at a lesser cost. In fact, recent inquiry made by the City through R.T.P. 
has ascertained the availability of quality physicals with a drug-presence 
component at a substantially lower cost. (See attached Ross affidavit) 
Moreover, the applicant should be free to be examined by any licensed 
physician so long as the examination establishes his physical fitness 
for sheet metal work and to obtain that service at a cost that is not’ 
pre-established by the JAC's arrangement with a private concern. 


: The City proposes, therefore, that the second sentence 

ube paragraph 32 be amended so that "JAC" is substituted for "successful 
applicants". In the alternative, the City proposes a new second sentence, 
as follows: 
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“Successful applicants must produce proof satisfactory 
to the JAC of a recent medical examination establishing 
their physical fitness for sheet metal work and 

@ . ; containing a statement as to the presence or absence 
of drugs. A successful applicant electing to utilize 
a JAC-recommended medical facility may do so at no 

ae charge to the applicant." 


6. Paragraph 36: 


The City believes that this provision is inappropriate 

for inclusion in an affirmative action program. The JAC is free to take Pd 
any actions it is empowered to take and this Program does not preclude 
such actions. We note that a similar provision included in the last 
previous draft, relating to procedures established by paragraph 16, has 
7 ® been omitted by the Administrator in this proposal. We believe that 

Paragraph 36 was included by inadvertance and, in any event, has no place 

in. this Program. 


7. Paragraph 39 (d): 


\" The City feels that it is necessary that JAC make 

‘diligent efforts to locate non-white apprentices who leave the program 
by other than action of JAC. Our experience in other construction trades 
_dndicates the existence of harassment of non-whites by fellow employces, Jf 
which has led qualified men to leave the trade. Further, misunderstandings i 

@ _ and failure of communication is a common problem. The City Commission 

on Human Rights has found that exit interviews where possible, are a 

valuable technique for avoiding such difficulties. In any event, the 

information derived from this type of follow up can be of great value to 

JAC in minimizing turnover and in assuring the most effective administra- 

tion of the apprentice program. Moreover, Mr. Rothberg has indicated 

that efforts are, in fact, made to contact these individuals. It 

should be no burden to record these efforts and their results. We pro- 

‘pose replacement of the words "if known by JAC' with "as ascertained by 

an exit, interview diligently attempted." 


8. Paragraph 45 (a): 


The City proposes the deletion of paragraph 45 (a) 
and the substitution of the following: x 


“The Administrator shall make final determinations 
@ in the event of a dispute relating to the operation 
of the Order and Judgment and of this Program,arising 
between the parties, between an individual and the 
union, between an individual and the JAC, and between 
an individual and a contractor. His authority shall 
include, but not be limited to the resolution of 
disputes regarding: 


(i) maintenance, availability and production of 
documents; 
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(ii) frequency of the apprentice or journeyman's 


tests required under this Program; 


f : (iii) the ratio of non-whites to whites for entry 
into the union and apprenticeship program; 


(iv) amendment of the Program; 

Ps (v) work referrals, including but not limited to 
the failure of the union to refer a non-white, 
the failure of a contractor to accept a non- 
white referral or direct @pplication for emoloy- 
ment when there are job openings, and the layoff 
of any non-white workers out of job seniority 

1 @ for any reason save good cause shown; 


(vi) the validity and/or administration of a journey- 
man or apprentice test; 


(vii) eligibility to take a journeyman or apprentice 
® test, and/or refusal of appropriate appoint- ‘ 
ment aS a journeyman or apprentice; 


(viii) amount and-terms of payment of an initiation 
fee; 


es (ix) back pay claims 


While the above, at first blush, appears redundant of 
the Order, it should be noted that the injunctive provisions of the Order 
are phrased as negative prchibitions. We believe it important to establish 

e affirmatively what is only implied in the Order concerning the Administra- 
tor's authority to monitor all practices aftecting the treatment of non- 
whites and the equitable distribution of work opportunities. For example, 
Paragraph 44 of the Program, absent the language proposed above,could 

be read to preclude the Administrator from hearing complaints of unfair 
treatment of non-whites in work referral for the first year of the Program. 


9. Appendix A: 


The New York City Board of Education should be asterisked 
as “information only", since it is not a manpower source. Also, both 
the New York State and the United States Department of Labor, Bureau v< 
of Apprenticeship Training, should be added to the list, each with an 
asterisk, as appropriate agencies to receive notices of examinations. The 
+ New York State Division of Employment (Department of Labor) is incorrectly 
titled” It should be changed. to read "New York State Department of Labor, 
* Division of Employment". 


Respectfuliy submitted, 
W. BERNARD RICHLAND 
CORPORATION COUNSEL 
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& Beverly Gross 
Assistant Corporation Counsel 


LAW DEPARTMENT : DELIVER BY HAND 
? MUNICIPAL BUI" DING 
nf “Sow NEW YORK, N. Y. 10007 


ie ae : 
Nev York , W. Bermard Richland, Corporation Counsel 


; September 23rd, 1975 , 


David Raff, Esquire 
Suite 220 
. 49-51 Chambers Street 
& ‘ New York, N.Y. 10007 eee 


ee a 
; : ¢ Dear Professor Raff: - - Be 


_ 


-———--—The attached draft is submitted jointly-by the City and the 
United States in accordance with your request of September 15, 1975 
that the previously submitted draft affirmative action programs be 
e at ' Conformed in terms of contents, style and paragraph numbering. 


Copies of this letter, along with copies of the conformed 
draft, will be delivered to counsel for all the Parties this date. 


Cordially, 
- : Beverly Cross 
é 7 Assistant Corporation Counsel 
: . Sol Bogen, Esq. 
: One Penn Plaza ie 
New York, N.Y. 
Rosenthal & Goldhaber 
5 By : 44 Court Street : 
; @ Brooklyn, N.Y. 
com oe Att: Wm. Rothberg, Esq. 


Paul ©. Curran 


U.&. Attorney for the Southern District of ‘New York 
One St. Andrews Plaza 


Att: Taggart Adams, Esq. 


Louis J. Lefkowitz, 
Attorney General y 
*  Gwo World Trade Center” 
* . New York, N.Y. Att: Dominic Tuminaro, Esq. 
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AFFIRMATIVE ACTION PROGRAM 
aaa taneeememenemenmneemmatineientaimemenentnene emmeneee e 


ie * 
e 


introduction 

2. This Affirmative Action Proyzam ("Program") is adopted 
pursuant to the Decision and Order dated July 18, 1975 and the Order 
‘init: Dili eee 1975 and filed in this action on a 
eo 1975. The goal of this Program is to assure that the non-white® 
meubership in Local Union No. 28 of the Sicalatice wotkere® Interna= 
tional Association ("Local 28") reaches a minimum level of 29% by 
July 1, 1981; to assure that substantial and regular progress is made 
cnidewl this goal - each year prior to 198); and to assure that non- 
white members of Local 28 and non-white apprentices of Local 28 share 
equitably in all employment opportunities afforded to members of 

2. For ie purpose of reaching the above coal of 298 by 
July 1, 1981 this Program establishes as interir percentage goals 


for the non-white membership of Local 28 the following: 


: H 
‘ J CON Pete 4 : 
44 f ‘ Bo 8 Aly sax +9177 tie ware te 
5 -\ 
spoon July },.1976 ite, 9-1 1O-128 


f Bag av mtn 
we al 


< WW ( monte 
ray ae July 1,1977 [$n teer% 14-16% : 
—_ | 
vise guly 1, 1978 (L% 19-20% — ap-208 ie Cee 
July 1, 1979 VO~ +c-v> 23-238 tye we Mastded | aia Auras 
July 1, 1980 yy 3-16 + 24=268 
Each ot the above percentages shall be measured seatnse the total 
membership of Local 28 as of each interim goal date respectively and 


the final goal date. For the purpose of measurement, total member- 


v\ . hip shall include all journeyman members, all pensioners**who have 


» been employed as sheetmetal workers within the last three years, and 


r men eae See tee ee eC © gem tee oe 


e all members or participants in the Local 28 Apprentice Program 
("Apprentice Program"). ‘The parties to this action and the Admin- 
istrator are to implement this Program so that these interim goals 


may be attained. The Administrator shall periodically review the 


Progress toward the attainment of these goals 
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Wlon-white” as used in the Program means black and Spanish surnamed 
individuals. 


, &* Pensioner" as used in the Program means any individual who re- 


‘cedves benefits from the Local 28 pension program. 
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. and take such action as he is alee to take under the Order and 
Judgment. of August 28, 1975 to assure their achievement. 
* 3, Admiss‘on to Joucneyman membership in Local 28 shall 


be attained only through the following procedures: 


a) successful completion of a ‘hands-on' journeyman 


ne — administered pursuant to Paragraphs” S~r4-ot 


e 
° 


= Program; or 
b) establishment of proof of the required experience 


ia A in the sheetmetal trade pursuant to Raragrapi 15 
q 


‘e€-thé5 Program; or 


guel- nih . . 
it,°) completion of the Apprentice Program; or 


a) transfer in accordance with the Sheet Metal Workers' 


w. wt International Union Constitution and Ritual and—the 


4 
approval—of—the-Adninistxater; or 


organization of non-union shops. 
Membership in the Apprentice Program shall be obtained 
only through the following procedures: 


Mid a) successful completion of an apprentice aptitude 


Hear Prccien 


test.as set forth in Paragvaphs—2i-—32; or 
a 
b) [U.S. entry through a special Apprentice Program as 


Set-forth in Paragraphs 33 through 35] jCity-entry with advanced 
al ‘Standing as set forth in Paragraphs—33-through-35 ] 


x Ted | + ‘eeu 


Admission to Journeymen Status: Journeyman's Examination 

5. Under the supervision and with approval of the Admin- 
istrator, Local 28 shall administer a 'hands-on' journeyman's ante 
tion on Octcber 11, 1975 designed to test fairly and in a non-discrin- 
dinatory manner the skills needed for a journeyman sheet metal worker. | 
This P< and its grading shall be in substance the equivalent 
of the’hands-on' portion of journeyman's test given by Local 28 in 
November, 1969 as revised by a sheetmetal expert provided by the plain- 
, tiffs or the New York State Division of Human Rights. Disputes as to 


y _Pro oposed revisions shall be resolved by the Administrator. Thaw # 


Se Pe Achwaa Ah AN Cin TH oj tyr 
Yu 76. Local 28 shall undertake ' a program of publicity and 
advertising and prepare, make available, and process applications re- 
lating to the October 11, 1975 ‘hands-on’ journeyman's test in accord- 
anée with the standards and conditions set forth heretofore by the 


parties and the Administrator. The administration and grading of the 
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ee eerie aes: anne = nen aan wee | een ne AA = 


by addins ¢ 


section(a) 


Parorrach 7 is amended as fclows: 
he vord "all" at the besinnine of sub- 


and inserting efter the word "grade" in 


line 1 of subsection (a) the following ", up to a 
total of 300 such applicants," 


and by adding the following language after the semi- 
colon in subparagraph (a), 


"Sn the event that more than 


B.0673S3 nonewhite anvlicants receive a 


passing grade ana elect to exercise 
their riots to adiaissica to jouracy- 
man menbersnios under this Prozran the 


9.00-200-non-waites with the hivauest grades 


shall be cenitted by LCecenver 1, 1975 
the remaininy nonevaite caziicants 
shall be ccauirtted in accoruance with 
the provisions of subparagrapa (b) of 
this paragrapn." 


and by amending section (ii) of subparagraph (b) to 
read as follows: 


"all anolicants who receive a 
passing, grade but who are not admitted 
pursuant to suovaragraoa (a) o section 
(i) of cubsaracrana (b) may be ordered 
admitted to journeyman memoersniv by 
the Acninistrator at a@ tise cooned 
euitebie Ly win. alte avolicants 
wno have reccived a passing mrade and 
who a@re not ccdnitted by ifaren 1, 1976 
shall be eligible for a selection 
priority cver other white anolicants 
at the time of the journocyran’s test 
held in the Spring of 1976, or subse- 
quent tests, lNonewnite anplicants 
who have received a-~ssing grace and 
who are not aumitte. pursuant to sub- 
paragraph (2) snail be aunitted by 
July 1, 1976, if they so elect. 


Ay Yuh 
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test shall be under the overall supervision of the Acninistrator 
and shall be accomplished and recorded in such a encinieie as to facil- 
itate the professional development and validation of future “hands-on' 
journeyman's tests. 
: 9. Under the following conditions all persons who receive 
a passing grade in the test described in Paragraphs 5 and 6, and who 
are a. fit for sheetmetal work shall be eligible for admission 
to full journeyman membership in Local 28 as follows: . 
4 a) non-white applicants who receive a passing grade ~~~ = 
- ‘shall be admitted to journeyman membership by . 
we December 1, 1975 in accordance with and subject to 


the provisions of Paragraphs 16-18 of the Program; 


———e eae 


— 


\e b) white applicants who receive a passing grade shall 


“be placed on a list and ranked in descending order 


| on the basis of their grades on the examination. 
\ ' 4) white applicants shall be selected for admission 
» ; in the order of their ranking on the above describec 
list on the basis of a ratio to the non-whtes admitted 
pursuant to section (a) of this Paragraph. Said 
rvatio shall be agreed upon by the parties, but in 
mo event shall the ratio of non-whites to whites 
be less than 1,to 1. Such ratio shall be designed 
with the purpose of implementing the interim goals 
get foxeh in Paragraph 2. If the parties cannot 
agree on a ratio by November 10, 1975 the Admin- 
istrator shall estabatch such ratio by November 
15, 1975. 
44) white applicants not admitted pursuant to section 
5 . (b) (4) may be ordered admitted by the Administrator 
at aw tie deemed suitable by him, and if not admitted 
by March 1, 1976 shall be eligible for a selection 
‘ 
re priority over other white applicants at the time of 
the jJourneyman's test held in the Spring of 1976, or 
‘subsequent tests. 
c. 8. Local 28 shall administer a non-discriminatory, ‘hands-on' 
journeyman's test under the overall supervision and approval of the Admin- 


ietrator in the Spring of 1976 and at least once a year thereafter . The 


Administrator, after consultation with the parties, may apply to the Court 


eosTtod 


ot we em 


‘to decrease the frequency of the tests consistent with the requirements 


of the interim goals set forth-in Paragraph 2. 


9. Tha jracanyuan Shandon tak shall be professionally 
Geveloped and validated in accordance with EEOC eubsatines. Within 
a reasonable time before the edministration of each test (which shall 
not be less than four weeks unless good cause is shown), Local 28 shall 
furnish counsel for the parties and the Administrator with (i) a copy 
ofa report demonstrating the validity of the test and (ii) a copy of 
the test to be administered, provided that counsel for the parties and 
the Administrator shall not distribute or disclose the contents of the 
test to any individual or organization except for the purpose of pro- 
fessional validation thereof. 

10. All qualified applicants shall be eligible to take the 
"hands-on' journeyman test specified in this Program. A qualified 
applicant is defined as follows: any person who 
ne a) has or will have attained the age of 22 by the date of 

eo 


\ the test, but-who_is not—overthe-age-ef65—by—that 


- date, and 


' deadly pramiel 
or q\* D) is a citizen or a lawful permanent resident alien, and 


c) has resided in New York City or the counties of West- 
\ - chester (N.Y) Nassau (N.Y) Suffolk (N.Y.), Passaic 
vhs fers 


A(N.J.) Bergen (N.J.) Hudson Ota) Oe Essex eices inil 


a 
60 consecutive days prior to the filing of an applica~ 
. tion, and ‘ 
@) has one year of sheet metal work experience including 
but not limited to erployment as e"nenber in any 
v\ branch of Local 400 of ‘the Sheet Metal Workers Inter- 
* \a national Association, sheet metal experience in the 
Armed Forces or vocational education or training 
: seinted to the skills of a journeyman sheet metal worker. 
11. Subject to the approval of the Administrator Local 28 shall 
develop a standardized application form for the'hands-on' Jjourneyman's 
test. Such forms shall include only the following: 
a) provisions for the name, address, telephone number, 
social security number, age, sex and race or ethnic 


\\a identification of the applicant (with a notation that 


information regarding race or ethnic identification is 


e 
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required solely for the purpose of compliance with 
odd Crowle twos’ j WA 


the court order herein), and previous sheet metal 
; experience. ‘ 
‘ b) information regarding the eligibility requirements, 
oe fee, date, time, location, and nature of the'hands-on! 
journeyman's test. 
‘@ ‘ ee 12. Local 28 shall make available an application form for the 
"nands-on' journeyman's test and a short description of the nature of 
the test in the following manner: 
. SAC a) ae tha offtces oF toca 28’ and-daes 


2 S z yal 


ih b) by mail in response to inguiries and requests made by lettes-ox 
“y 


Na siiaaiaii Program, Inc., Fight Back, and the other 


c) in bulk to plaintiffs, City Department of Employment, ! 

' 

Fs ! 

a tt the New York State Employment Service, Recruitment and t 

& ; r { 
1 


governmental or community agencies listed in Appendix Av-: wnetid em 
"Fat do ent - j 
Completed applications for the test shall be accepted by mail or 
c Leen ¥S 
Gelivery in person at the offices of Locai2@-cOnE=JAG. Local 28 may 


establish, with the approval of the Administrator, a suitable cut-off 


date for the acceptance of applications. Local 28 may establish a fee 


for the taking of the 'hands-on' journeyman test consistent with the 


Siok 
¢ ops" cost of administering such a test, a ai i 


13. The'hands-on' journeyman test shall be graded by a ,Board of ac 


D WA Prt hal O ce okt stun bow sac busca Afra 
Examinders consisting of a-represerntatixe chosen by Local 28, a—representa=— 
a r j pls A/Ls ¥ the Sarg tana te” Mare, 


tive-chosea—by the ,contractors-aAssociatia. 


and a—repressntative-chosen- 


by the Administrator. Said Board of Examiners shall exploy the passing we 


F ‘ grade. level developed pursuant to the validation procedures set forth alot 


Tt) j _ un. = .._.4% Paragraph 9. All applicants shall be advised of their status by first 


(- wd fol 
i Metass mail within 3o days of the test. Non-whites who, Sucre —Betweerr 


30-and—the-passing-grade-on the test shall be advised of their possible 


' eligibility for advanced standing in the apprenticeship program. 


iden Si eee : ‘ee we 8 we ee 
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14. (a) A qualified non-white applicant who passes the test 
and is physically fit to perform sheet metal work shall be admitted to 
journeyman status in Local 28 within 60 days of the test unless the 


applicant elects to defer admission pursuant to Paragraph 19. 


is physically fit to perform sheet metal work shall be admitted to 


journeyman status in Local 28 in accordance with the following 


procedures: 


(4) within 20 days of the test the parties shall 


} 
(b) A qualified white applicant who Passes the test and | 
| 
i 


attempt to agree on an appropriate ratio of non-whites to whites to be 
admitted to journeyman status. This ratio will be established with the 
purpose of fairly implementing the interim and final goals set forth 
in Paragraphs 1 and 2 but in no event shall said ratio be less than 
one-to-one. If no agreement is reached within 20 days, the Administra- 
‘tor shall establish the ratiowwthy, ¥ dass “thincafEr 
(ii) in accordance with the above ratio white applicants 
shall be admitted on the basis of the highest scores achieved on 
the ‘hands-on' journeyman test; 
(c.) To the best of their ability the parties and the 
Administrator shall endeavor to set forth on the application form the 
most accurate estimate of the opportunities available to whites 
based on the number of preferred candidates pursuant to Paragraph 7 (b), 
the unmber of expected non-white candidates, and past experience. 
PINE Gee cas ee Oe a 
15. Commencing January 1, 1976 non-whites who have had four heii: 
years experience obtained in the United States or elsewhere in sheet 
metal work or employment sensiwatie related or similar to sheet metal 
work including experience in the Armed Forces, or vocational 


training related to the skills of a sheet metal worker ‘shall be 


admitted to journeyman status in Local 28 under the following 


conditions: Such persons must be, 


. a) kkresidents of New York City, Nassau, Suffolk, 


and Westchester counties in New York State or 
‘ Unies 
* Bergen, Passaic, Essex and Hudson counties in 
B bee ve days 


New hia | and 


(ahd 3 * 


i ; v7 
f ; : ty 
i e , np prPardand 
. ft be i 
5 A) pt 16.(a) Upon proper application, a non-white eligible 
; (v4 for admission to journeyman membership in Local_28-—-— oid st } 
@ a : Odmetichprhaees Sita I of 
. 4 pursuant to Paragraphs 5 throvgh 15ot this program may request 
‘ 
: sett § kha of Local 28's Executive Board that the Local 28 initiation 
er : 
4 1% - fee be reduced pursuant to the provisions of Paragraphs 22(d) 
3 sqrke Oy ‘ . 
& : oe i \ of the Order and Judgment. Within 5 days of the receipt of 
d *}* such application, the Local 28"Executive Board shall render 
3 ; ; applet, 342 
ace. a decision in writinga and notify the Administrator and the 
: parties of the-mame—sad—addrass_of_the_applieent—aad the 
& ¢ Key by biwwd BKK D ONAL wiclws app censa prawn eal Ay ) 
wee disposition of the application., If usch application is 
a8 Pp Pe A vet 
sha denied in whole or in part, or is not acted upon within 
ee five days of its receipty by the Execuitve Board, an 
4s application may be made-to the Administrator who shall - 
® Pe 
f te. = either grant or deny the request in writing after duly 
8 eae: considering all the factors set forth in Paragraph 229dx 
oie 22(d) of the Order and Nudgment.- In considering such an ” 
@ nies ‘ application the Administrator may require the submission of suz 
es such information, documents or other data from either Local 
. a 28 or the applicant as he deems necessary. ~ : 
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f e . be. ag ow 4 
; ; : ; _b) between=the ages of 22 nice Nawieny and 


i 

be 

c) Physically fit to perform sheet metal work; and 
i 


& @) establish to the satisfaction of a majority of Boe oh 
Byway! NVUa wes ad ete | Beerrpear asset RET PS 


a Loard ,comprised of a representative of the 


Contractors- “Association, Local 28 Settee members 
oP OS «Stetson 


{ 
j 
t 
§ 
{ 
{ 
chosen: by- the Administrator, that tia applicant } 
} 
| 


@ F _——— meets the required experience standard. 
Pa horns 
Approps! 4c6 publicity, shall be undertaken at the direction and with 
the “approval of the Administ -rator. ; : . PN 
se Ayase « og tip g Phage Escre . 
se Ths Rerun alts  hOL Cpeadet a anh hee get tad Somes) CHS the eee eg EN, ds - & 
un ribeeuldsen al reheat al 
© 4) Bern entuiwa ¢ a bets FP cone thao "| — f 
‘ 16.° U.S. = Upon proper application a non-white eae 4 for : 
coe ane Cat tome he 
——— admission to Jou: neyman membership in Locat 28 pursuant ES ies 
$-thr 


co) as, may request. that the ‘Lecal 28 initiation fee be”reduced 
@ : pursuant td, the agai of Paragraph 22(d) of basa oe ene Judgment 


vee fbi G dee H 


Gated ee 75. “Open shite application the pee eae shall 
either grant or deny the request after duly considering all the factors 
set forth in Paragraph 22 of the Order and Judgment. In considering such | 


| 
& @ request the Administrator may require the/submission of such informa- | 


tion documents or other from either/Local 28 or the Siesiiciienss 


2 as he deems necessary. oi eal: es 
Gty- The initiation fee for aie entering the union under 
e this —, shall be computed a a the lowest fee charged any y 
white individual in the a a they would have been eligible for mem- 


bership in Local 28 on Zs of age. at year shall be determined 


iii iin iam i iit teat tietae aaeeretien iss milano remit 


& “by the average ace sok eroguenes of the apprentice program for the 
( Ps pay ; last five years. Payments of the initiation fee\shall not begin until 
the applicant commehces employment with a Local 28 tontractor. Pay- 
: ments may be a in such monthly installments as the Administrator 
e er determing upon application. 


on proper application a non-white eligible for sccmtes 
to Journe membership in Local 28 pursuant to Paragraphs 5 through 
15 may request that payment of the Local 28 initiation fee be pro-rated 
over A period of time not to exceed two years. Upon such an application 


the ‘Administrator shall either grant or deny the request and set such 


¢ 


@ ee ue ese ie 


achegules“and payments—as-he-stall determine-havingduly considered 
all pertine>t facts, including, but not limited to, the following 
circumstances: | 
‘ r¥) the financial circumstances of the applicant and 
local 28; 
the present and future employment situation in 
the sheet metal industry in New York City in 
general; 


the liklihood and nature of future employment 


for the individual applicant; 
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Edy \71 ‘a8. The rights or’ privileges accruing from journeyman me-. ership: 


an Local 28,shall not-be diminished as_a result_of_the procedures 


--~ @stablished under Paragraphs 16 and 17. 


'-19. A person eligible for admission pursuant to Paragraphs 5 


Btpeson te 
cthrough 14 shall es permitted to defer such adnission for up to twe-years 


“ 


cf. ee ee Porm crepes LE ae er ae Sw Re, Sabin. ania etsy, ae ie Pe pec 
from the time he is first entitled to be admitted. If'an applicant ‘3 
ow invokes his right of deferral he shall be admitted,on the same terms and 


conditions as he was previously entitled within 30 days of written notice 


. to Local 28 that he seeks to be admitted. 


20. Local 28 shall issue “permits" or “identification slips" 


; f POs 
Cavin + by args ~ 


-only with the express written consent of the Administrator, and-only 


\ 
3B -on_such_terms—and—-conditions—as—the Administrator, in his discretion, shall 
\ sae 
— require including but not limited to requiring Local 23 to-first solicit 


—_— 


‘the members and/or éeprentiees of the Blowpipé Division, Local\400 to 
cal 28 on “identification slips” or 
\ 


-mork within the 5s 
ting any other ividual including members and/or 


“permits” eee i eo udin 1 
\ \ \ 
wapprentices-Of other affiliated sister local wmicns~er allied building 


‘trades local unions in order to solicit such individuals to work_on ‘per- 


Or og 


mits' or ‘identification slips' 


ADMISSION TO APPRENTICE STATUS 


Apprentice Program 
21. Local 28 JAC shall maintain an apprentice program of four 


“years duration or less. The terms and conditions of the apprentice 


cata, Link ee oak 

ot program shall be as set forth in,Collective Bargaining Agreement coat fy) 5. a sais: 

lv ‘the Joint Apprenticeship Trust and Indenture, and the rules and regulations 

“thereunder except where modified by the Order and Judgment, dated August 

28, 1975, entered in this action, the provisions of this Program, or 

~onder of the Administrator pursernh fhe pena wantin Hy Gulu a al 
22. The eemaien program shall indenture no less than 400 


. cud om sidhot vie bn Smeets Stores Dede 
Veh: apprentices by pebsuary 2. 1976, No less ‘than’ 200 apprentices shall be 


cy ae I 
' 


<indentured in each year thereafter up to and including 1981. Lap ees Fae Y 
01 "eNCRE Caee AAS oe! (GAR e : PE ees : . 


23. Apprentices shaii be assigned for énploynent in a ratio of 
tall. mot less than one apprentice for every four journeymen working of the 
aggregate journeymen employed. Seniority shall not be a criterion for 


Uuic employment ana apprentices shall be rotated for employment where necessary 


TISTOO 


and feasible. The JAC shall make every effort to provide apprentices 


with classroom instruction,including evenings and Saturdays where necessary, 
AT , 


e 
Q 
® ue 
" 48 
ae 


| ge 
@ A 


- the accelerated advancement or graduation of any apprentice as it 


+ @uring periods of unemployment, and shall credit such hours toward 


fulfillment of apprenticeship requirements. The JAC may authorize { 
) ( U 
GH Wy 


‘deems proper with-the-approval of the Administrator. 


24. Upon successful corpletion of the apprenticeship 
program, apprentices shall be promptly admitted to full journeyman bse bla ih 
+4 Ca. 
nat, Ream ZY, ah whith, noon apples 
membership: } The balance due of the initiation fee, if aE, Sy be col po 


paid on an installment basis for good cause shown. 


—-25. Applications shall be made available to and accepted fron 


any qualified candidate. A qualified candidate is defined as follows: 


-@my person who is deemed physically fit for sheet metal work and 


- 


~or will have attained the age of 18 years 


who has 


by the~date of indenture of 
oa 


“the next scheduled apprentice class “and who is not older than 25 years 
of age (for veterans of active military duty the ace limit is extended 
one year for each year of such duty up to the age of 30), é 


cept— 


that norwhite-applicants—p-—to_the age of 35-shall-also—be_deemed 


~quatifted. Por the apprentice aptitude exam iation to be administered 
@ rs “ dn November, 1975 only, JAC may require proof of completion of a tenth 
-grade course of ‘tucniaena 0 wil Is wuided FO Conte. 
— With the approval of the Administrator JAC shall develop 
@ standardized application form for the apprentice program. The applica- 
si “tion form shall include information about the date of the next class of 
aapprentices to be indentured, and shall require only the following 
dinformation of the applicant: 
ee wa) Name, address and telephone number; - ; 
3 hb) Birth date and age; aes sganrer 
Xe ©) Social Security number; career sar 
3) ta J 
a\ ~@) Extent of education; 
- : -e} Sex; 
ae *H) Race or ethnic classification; (with a notation that 
this information is required solely for the purposes of 
~ -GompLiance with federal anti-discrimination statutes}. 
° 27. | Application forms for the Local 28 JAC apprentice program o 
ar shall be available ‘at the offices of the JAC during normal business hours - 
a\ve and at the offices of the organizations listed in Apprendix A at least _ 
es 


60 days before an examination. Application forms shall be made available 


by mail upon written or-teiephone |request. Completed applications shall 


‘\ 


be accepted in person or by mail at the offices of the JAC. Application 

forms shall be made freely available to any governmental employment 

office and minority community organizations not listed in Appendix A 

upor request. The time for filing applications for a particular 

apprentice examination may be closed by the JAC at a reasonable time 

(not to exceed three weeks) before the date of the examination. f 
_28. An apprentice aptitude examination shall be given tr cn Dee. ih 


November 1975 and at least once yearly thereafter at a date, time and 


location approved by the Administrator. The test shall consist of the 


following professionally developed and validated cusponents: (1) a basic 
“read and follow directions" test designed to ascertain an applicant's 
ability to master and understand those written and verbal instructions, 
directions, and other cormunications necessary to participate in the 
«apprentice program at the first year level; and (2) a mechanical corpre~ 
hension test similar in substance, and scope to that mechanical compre 
sion test administered by JAC in April 1969. There shall be professicnally 


developed and validated a qualifying score on the “read and follow directions" 


teet designed to reflect the minimum ability necessary to participate in 


* es ae ar ies 
Tate atzand to Yr avthmetie “HE, 
~ hic weacAcd Litre] 


; _the apprentice program at the first year level. 
aes ¢ 
29. Within thxee weeks of the administration of an apprentice 


entrance test, JAC shall provide the Administrator and all parties with: 
(a) the names, race identification, raw re 
scores of all candidates on all tests; arid 
(b) the mean and median scores on all tests of all 
identifiable racial and ethnic groups among the 
enti 
30. Persons selected to be indentured as apprentices icici: 
to Paragraph 22 shall be selected in accordance with a ratio of non- 
whites-to-whites [which in no event shall be less than one-to-one] which 
*shall be established by agreement of the parties within 30 days after 


‘I the tests results are known, or by the Administrator within 15 days 


2 


: “qik thereafter if the parties fail to agree. The parties shall agree by 
opi ‘ $ 
November 10, 1975, what the ratio shall be for the class, to be indentured 
bad Swat 
in February », 1976. If no agreement is reached the Administrator shall 


G6etablish the ratio by November 15, 1975. 


~ 


31. In fulfillment of JAC's and Local 28's obligations under 
Paragraphs 22 and 30 apprentices chosen by means of the apprenticeship 
entrance test shall be selected from those who meet or exceed the 
qualifying score on the “xead and follow directions" test in the 
following manners 

(a) the white apprentices shall be selected on the basis 


of the highest scores received on the mechanical 


comprehension examination among the white eligible 


qualified candidates; 


the non-white apprentices shall be selected on the 


basis of the highest scores received on the mechanical 
ebic ible 
comprehension examination among non-white qualified 


candidates. «7 fe f4t perncwen Ob fue pu a 


fir Ho Kpmianvu Aieteais 
32. Persons selected in_accordance with Paragrapns—30-and_31l may 
be required to appear for orientation and a physical examination prior 
gt to being indentured. Additional persons may be invited to orientation 
aly and a physical examination by Local 28 JAC if that appears desirable. 
: Persons selected in accordance with ‘the above procedures shall be indentured 
as apprentices widen such indenturing i~ -vaived by an pence or 
they ive caxttzion ptusientiy unable to perform sheet metal work by a 
medical practitioner licensed in New York State. Coats f pheprats toh hres 
ALAC wee An ECLA: 


6-S-~sSpectiat-aApor onticeshivn—Procram 


“City = Advanced Apprentices 


U.S. - There shall be established by the JAC e.. 
i plow are 


aragr ~ 15. Members of the 
special apprentice program shal a to all the rights, privileges, 


r of the regular apprentice 


fe but cannot perform at journeyman leve1{ or-who-ccore-tstween 30 end-tiie 
passing-grade-on.a “hands-on"_jourmmeyman's.test-administered pursuant 


te-this-program. _-The-overati-apprenticestiip recruiting and publicit 


Sat 


campaign shall include_a corponent directed toward advanced apprentices. 
So ee soreaaraia 


e ‘ 


34. U.S. - Eligible candidates for the special apprentice 


shall include: ; es a ' 


a) a non-white scoring over 30 on a "hands-on" journey- 
: / 


man's test administered pursuant to this program; or 


progr 


) a non-white with six months of experience’ in sheet 


Pe Neen 
metal work which shall be verified by procedures 
tablished by the Administrator; or 
c) such others as the Administrator shall determine. 
a aoe. ae 
oa 34. City - e advanced apprentice shall be indentured for each 


ee es J 
non-white indentured in accordance with PRERaeage 31 (b)until the Feats 


i 
siet of advanced apprentices is exhausted, and the numbers of such adévanced 


try 
~ 


apprentices shall be am the total of non-white apprentices 


: : selected on the basis of the tatios “established pursuant to ne 20:5 
GArrved peek olyat Oy oie LS ees. ee Bid \ ak : ae —- 
35. U.S. - Special apprentices shall he ayosinted upon the 


© : @irection of the Administrator. i entering the special apprentice- 
ship program each person shall be’ classifed according to his experience | 


in the sheet metal trade or in comparable work. For each year of 


experience the special apprentice will ae credit for one year of ! 
& apprentice training. In accordance with 


e PRetEE Sete credit received 
the special apprentice ae be admitted to &and become a part of the 

gq . regular apprenticeship program at the advance+piacement status to which 
€ the credit entitles him. A special emnenttien ~hall be entitied to all 
pay, instruction, supervision, employment and other rights of a regular 


apprentice at the s level of training. Ti: Administrator may erploy 


a professionally developed "read and follow directions" test if he | 


: : ; b 
deems it necess to select eligible candidates for the special apprentice 


35. ty - _Eac) advanced apprentice shall be classifed according 


° The TAR ne, wend \ fe 
metal experience. § For each six months of experience the 


to his shee 
advanced apprentice will receive credit for six months of apprentice train- 
af ing. | An/advanced apprentice shall be entitled to all rights, \privileges, 


and other benefits including work referral, pay, instruction, aNd supervision 


@ : acc ng to regular apprentices at the same level of training. \ 001515 


pies eT ten seer et3- - « . a ne poo ag ent » 


= The parties and the Administrator shall make their b. .c 
efforts to assure that white applicants are accorded an opportunity to 
be accepted intothe apprentice program in reasonable numbers. Whenever 
the total population of the apprentice program reaches a non-white 

ye percentage of 60% or an individual term or class in the apprentice 
lv | program has a non-white i of 70% ina Administrator shall be 


empowered to adjust the ratio of non-whites to whites in order to assure 
the entry of sufficient numbers of qualified white applicants to 
reduce the percentages below the seeetftred levels specified above. 
RECORDS 

3%. In .addition to any other records or lists required to be 
maintained under the testi of this Program or the Order and Judgment 


oes oe — - een 
of August 28, 1975, Local 28 and JAC_as the case may be, shall maintain 


— 


separately for whites and non-whites, records and lists containing the 
following information, beginning with the effective date of this Progran. 
. oY. (a) Persons who request an application for or apply 
aly" to take the hands-on journeyman's test described in 
saxaigeaghe 5 and 8; 
te (6) Persons who take the hands-on journeyman's test Sencpeees 
: in Paragraphs 5 and 8; 
te Persons who pass the hands-on journeyman's test 
described in Paragraphs 5 and 8; 
(4) Persons who apply for journeyman admission on the 
basis of experience, described in Paragraph 15; 
(e) Persons who are admitted, and those rejected, for 
journeyman membership on the basis of experience, 
" gescribed in Paragraph 15; 
(£) Persons who seek or apply to transfer into Local 28 
from an affiliated sister local union; 
(g} Persons who inquirS above the possibility of trans- 
“4 y' ferring into Local 28 from an affiliated sister local 
* union; 
° 4 Local 2°3 . 
(h) Persons who <eneee e to the availability of work 


opportunities with or through Local 28, including 


but not limited to inquiring about or seeking “permits” 


sue Bet? - 901516 


— - é ter se eee 
a j (SE Le Shee antes Se gente “to epee Sac wets ei : 


~~ 


ame = 


-or “Sdentification slips": 


' = i . tification 
° (1) Persons to whom permits" or “iden 3 


we 


i : ities with or through 
4\44 slips" are issued or work opportuni 


Jocal 28 are otherwise made available. 


(3) Persons who contact Local 28 or JAC seeking sheet 


a\y4 metal work; 


ma, e workers or 
oo (kx) Persons who are employed as sheet metal 


a ome apprentices by Local 28 contractors. 


(1), Persons working in sheet metal shops at. the time 
a a uae 
Sr een GLK they are organized by Local 28; 

1) jas 


i _ 
a 


KL (m) ~ Persons who, are reinstated to journeyman membership 


‘\v1 or to the épprentice program. 


~€4) Bon-whites who apply for advanced standing in the apprentice- 


~~ ew oly 


swhip program described in Paragraphs 33-3§ ; 


@) Non-whites who are granted advanced standing in the apprentice- 


@ -@hip program and the standing granted as described in 
: 
: . } 
“Paragraphs 33-36; ; . i 
} a , é ae r c } 
j ¢ She records and lists specified in subsection (a) eter H 
, 


the wig (eo) of this Paragraph shall contain the name, address, race, 
or national origin, union affiliation, if any, of each individual listed 


therein, as well as the date of the application, test, inquiry, contact, 


ane PARR AP 09 


or-employment (and the name of the contractor, where applicable), and 
a the disposition with reasons, of each such application, test, inquiry, 
contact or employment. Copies of these records and lists shall be 


submitted to counsel for the parties and the Administrator at least once 


yO eee Fe ean” Re -=B Ope Ep AR @ + 


e ' - “every three months. 2 
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34. Local 28 or JAC, as the case may be shall submit the 
following data to the Administrator and parties at the time specified. 
a) the name and race identity of persons admitted into 
" (1) journeyman status in Local 28 or (ii) apprentice 
a in the Apprentice Program,within [5 days of 
such admission; 
on January 1 and July 1 of each year the total number 
of (4) journeymen members of Local 28, (ii) pensioner 
members of Local 28 (as defined in Paragraph 2), and 
(ii1) apprentices. Such reports shall include the 
percentage of non-whites in each group. 

‘8. *The JAC shall maintain complete records of all applications 
and other material concerned with the selection and work records of appren: 
tices. These records shall include but not be limited to an applicant 
in for each examination showing the name, race,date of birth of each 
applicant, dates of completion of each step in the application procedure, 


disposition of each step in the application procedure, and disposition 
¥ 


oA 
% aw of each appiication. All such records shall be made available for inspec- 


tion and copying by the plaintiffs at reasonable intervals during normal 
working hours or at other mutually convenient times. In addition, re- 
’ eords shall be submitted to the Administrator end plaintiffs as follows: 
vy aly a. Prior to each apprentice entrance test and within 7 
- days of the closing of the application procedure the JAC shall submit 
a report including the following information for each person who filed 
or requested an application for that apprentice examination: name, add- 


ress, telephone number and race or nitional origin 4} hac jn rhou whe 
AGHA - 


Teal 


of spatenkvess the JAC shall provide a report of the names and ethnic 


20 days alr 


’ b. No later than 30~days-priex_to indenturing a class 
sanwttienkion of all persons who were rejected during the application 
and testing period and the nian therefore and the names of all persons 

“whose application became inactive and the reason therefore. 

Wie Every six months subsequent to the indenturing of a 

- Glass of apprentices the JAC shall furnish a report giving the names 

of all non-white apprent ices, theixs—employment and-cehusI-yetore, the 


name(s) of contractors to which each was referred and the number of hours 


worked. : . ~ 901518 
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a. The Joint Apprenticeship Committee shall iLurnish 


the names of any non-white apprentices who are dropped from the pro- 
gram, Said information shall be furnished within twenty days from 
the date action is taken by the Joint Apprenticeship Committee. Said 


report shall contain the reason why the individual was dropped from 


* the program and the steps taken by the Joint Apprenticeship Committee 


to retain the individual in the program. The report shall also in- 
clude the training and employment history of the individual while he 
was in the program.. The Joint Apprenticeship Committee shall furnish 
the names of all non-white apprentices who leave the program other 
than by action of the JAC. Such report shall contain the reason the 
apprentice has left the program fQsS.-if known by the JACh-(Citneas_ 
ascertained-byan-exit_interview-diligentiy attempted]. Said infor- 
mation shall be furnished within twenty days from the time the JAC 
tb notified that the apprentice has left the program. 

\\\.4m% All records and lists required to be compiled by this 


Program shall be maintained for ten years and shall be made avail- 


\ a able for inspection and copying by the parties and the Administrator 
2 - A\v 


On reasonable notice during regular business hours or at other mutually 


‘convenient time without further order of the court. 
Advertising and Publicity 

Ws, The parties shall use thetic best efforts to disseminate 
accurate information to the snake community of opportunities with- 


in Local 28 and the Local 28 apprentice program. 


XY 42. Prior to each "hands-on" journeyman's test and apprentice 


entrance test at a time to be selected by the Administrator to insure 


full coverage and effectiveness, Local 28 (in the case of the"hands-on" 


journeyman's examinations) and=beeai-26 and JAC (in the case of apprentice . 


entrance tests) shall undertake a program cf advertising and publicity, 


_ under the overall supervision of the Administrator, designed to inform 


*the non-white community in New York City of the date, location, and 


nature of such examinations, the qualifications therefor: and the opportu- 


® 


nities available upon successful completion of the test. These com~ 


paigns shall include print and electronic media, dissemination of material 


to community, government and minority organizations. The City of New York 


Fog ORO Eee | eee provide space and opportunities for such 


Publicity, so~asto—seducethe-cost-ei-such—sampaigas. 001519 


¢ 


‘toed ug Horr ; \ 


) 44. sy December 1, 1976 Local 28 and JAC shall provide 


to the Administrator and the other parties a written Pian of an 


effective general publicity compaign designed to inform the non- 


v dk white community in New York City of non-discriminatory opportun- 
4 ities in Local 28 and the Local 28 apprentice program as provided 
in the Order and Judgment and this Program. The other parties 


shall have 30 days to comment upon the written Plan and the Adnin- 


e P istrator, having considered all submissions, shall revise the plan 
if he deems necessary and shall order it into effect by February lag 
1, 1976. ae 


Work Referral ; Ss ; 
See 2 


@ : 4. The Administrator shall conduct a study of the present 


—— Local..28 work referral system as described in the written statement 
abe 


—_— 


ott: submitted pursuant to Paragraph 21(g) of the Order and Judgment. This 
av study shall be completed by June 15,1976 and the Administrator shall 


submit to the parties such recoumendations he deems necessary to assure 
ace Abas A MOP lhe) sep uepnlad s 


that non-whites ee ne in-the-avediable—employment: 


Perthabcen me AA 


Revolution. of. Dissutes 
Jae e eee Ce PESEUUES: 


# 
ub- er - &In-addition.to. all. powers and duties grantcd by the 
e : ees 


s 
\/ Orders_of -July a: Se and August 28,-1975, and by this Program, the 


ay ‘ Rdminist rato~ shallhave authority to make final determinations ia 


in dparetron SES Cun © pe ml fd t CONTA og Sevres 
D the event of a dispute 


elating to the ,ssues—ofthis-action, betwen 
‘the parties, between an individual and the union, between an individy-l 


and the JAC, and between an individual and ad contractor. His authorit 


shall include, but not be limited\to the”’resolution of disputes re- 
— 


garding: 


= a) Maintenance, availabili and production of documents; 
‘b) Frequency of 
“required to 


® " ¢) The ratio/of non-white to white te into the 


‘ Nay  @. 


QR \\ : e) Wo 
failure of the union to refer, the failure f the 


e apprentice of journeyman tests as 
mplement this program; 

union arid the apprenticeship progr 
nt of the Program; 


referrals, including but not limited to the 


contractor to accept a referral or a direct applica- 


tion for sant when there are job openings, and Q(){ 520 
_—— oho tf 


the layoff of any iArker out of journeyman job senior- 


ity for any re.son save good cause shown. 


dott! bin toe, Wy. 


: Ph the validity or Re i of either the journey- 


man or apprentice ie, 
g) eligibili or a journeyman or apprentice test, or 


refusal of appropriate as a journeyman or apprentice. 


h) unt or terms of payment for an initiation fee. 
back pay claims. 

4g. The union and JAC shall conspiciously post notices, in 
language and at locations approved by the Administrator, advising 

Re ae er re ee oe ee 

individua’s of their rights under this FREGERR ESET Am Lo dep afin al 23 
Crhsnsd TM Gamal. Pp vv av bat @ ye iby thay Varee 

WF, Any party, nay make a Genta to the Administrator with- 
in thirty days after the situation complained of arises. Individvets 
affected-by=th fs=Progran_may_makea—compiaint—te-the.Administrater-with- 
in-ninety-dsys-of—the-oncunance of the situation-copreintet of. The 
Administrator shall give the parties notice of such a complaint within 


fiy 


e : 
¢hsee days and, where a hearing is in -his discretion warranted, expedi- 


ae schedule such hearing. 
; GENE RAL Pa LoVvil ars 
48. Except as modified, chans sed or amended by the ter of 


this Program or order of the Administrator, Local 28 and JAC shall not 


" change, modify or amend any aapect of the operation or content of the 


Apprentice Program, or the conditions or terms upon which an individ- 
Wal shall become a member of the Apprentice Program or Local 28 or 
entitled to work within the jurisdiction of Local 28. 

49. At any time, any of the parties herein may apply to the 
Administrator and them to the Court for the purpose of seeking addi- 
tional orders to insure the full and effective implementation of the 


terms and intent of this Program; ** 


San ? 
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New York State Division of Employment (Department of Labor ) 


Department of Employment of the City of New York 
Bureau of Labor Services of the City of New York 
Recruitment and Training Program, Inc. 

FightBack 

Asian Americans for Equal Employment 

Black Economic Survival 


Community Corporations and Regional Neighborhood Manpower 
Centers of New York City 


New York City Board of Education (Public High Schools and 
Evening Trade Division) a 

ieee 
Williamsburg Coalition 
National Urban League 
National Association for the Advancement of Colored People 
Puerto Rican Community Development Agency 
National Association for Puerto Rican Civil Rights 
Seuth Bronx Puerto Rican Coalition « L 
Citywide Coalition of Black, Hispanic, and Asians in Construction 
“New York City Human Rights Commission 
New York Project Equality - 
Veteran's Administration 


New York State Division on Human Rights 


Urban Coalition 


Comnmonuralya a Y4eE, No Bites 
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October 15, 1975 


BY HAND 


The Honorable Nenry F, Werker 
United Ctates District Jucre 
Southern District of New York 
United States Courthouse 
Foley Square 

New York, New York 10007 


71 Civ. 2377 Gauy 


Dear Judge Werker: 


This letter will respond to the objections 
submitted by Local Union 28 and the City of New York to the 
proposed Affirmative Action Prevran CHAAR"), This office 
has not received any objections from Mr. Rothberz, co-coumsel 
to JAC and counsel for the Contractors Association. 


Local 28 Objcetions 


Obicction No. 1. The language objected 
to in Pernnwaok 1 is dirceted tcvard assurine that non-wiites 
share equitably in onportunitics for employment. Tanat was, 
and is, the purpose of this lavouit. The language is prose 
pective and neither it nor the AAP as a whole should be 
limited to the specifics which may or may not be in the 
“wecord™, The proposed lancuase does not suarantce that 
all nonwhites will be employed for an equal number of hours 
as whites, but it seeks a coal that opportunities for such 
employment will be equitably shared. Local 28's proposed 
language wiich is applicable only to undefined "current 
depressed conditions" is too narrow. 


001523 
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BY HAM 
The Honorable Henry FP, Werker October 15, 1975 
United States District Judge Page 2. 


Obiection No. 2. The establishment of 
interim goals is authorized by 44-11 and 14(e) of the Order 
and Judgment entered in this action on September 2, 1975 
("Order and Judzment"). The interim percentages are welle 
considered and moderate, Including apprentices, the union 
now has a non-white percentase of approximately 5%, In the 
first three years of the Program this percentaxye is to be inercas: 
by 11% and in the last three years by 13%, The larzest 
increases are calicd for in the first year (from 5% to 10%) 
and in the sixth and last year (24% to 29%). The larger 
increase in the first year is based unon the fact that the 
present manpower level in the apprentice prozram is extra- 
ordinarily low and a larser number of non-whites should be 
entering the union throuch the journeyman's test and the 
four years experiences requivement (sce discussion in“ra), 


The definition of pensioners was left for 
formulation in the Program (4 11, Crder & Judement). We 
belicve the formulation convained in the proposal before Your 
Honor is a fair compromise reasonably calculated to attain 
the purpose sousht, Initially, it should be noted that 
this definition affects only the calculation of the interin 
and final goals, We believe it would be unfair to include 
all pensioners in the calculation since many might not have 
been part of an active work foree for many years and may no 
longer even reside in the area, llowever, as pointed out by 
the City of New York, these pensioners are votiny members of 


‘the union and have the power to affect union policies and 


programs, Furthermore, pensioners can become part of the 
active work force at will. Therefore, we belicve the three 
year definition which reduces the number of pensioners 
calculated in the percentage by 70% is fair, 


Objection No. 3. The provision making 
membership in the union available to inlividuals with exvericnce 
in the industry is a necessary and viable admission procedure 
which is authorized by Paragraph 22 of the Order and Judgment. 
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BY HWA 3:2] 
The Uonorable Henry F, Werker October 15, 1975 
United States District Judge Page 3. 


The criteria set out in Paracraph 22 for implementing the 
provisions contained therein include: 


8) furthering the soal of 
achieving “non-white membership 
of 29% in Local 23; 


b) restoring non-whites to positions 
- Which would have bcen available 
absent discrimination; 


ec) other relevant circumstances. 


We believe that the partics and the 
Administrator have fully considered the criteria at the 
numerous end lenzthy conzerences held during the development 
o£ the AAP, We see the rationale for the inclusion of an 
experience avenue as beinz-an additional means of entry into 
the union of cuotifiod nonewhites in order to reach the 25% goal. 
We do not belicve tnat the only way to test qualifications is 
through a "handseon'"' test, In ow? view, w four years of sheete 
metal experience, as revicwed by a qualified board of exaniners, 


_ is & reasonable means of qualification. Fucthermore, such 


experience indicates an cxposure to and genuine interest in 


.. the trade, It may aiso mean that such persons have indeed been 


subject to past discriminatory practices on the part of Locai 23, 
or the JAC, 


The proposed three member examining board 
ds a compromise. Crizinally it was proposed that the beard 
consist of representatives of Local 28, the Contractors, and 
the Administrator, then the Contractors objected to 
participating in such a program, a representative oz the 
plaintiffs was substituted. In this resard, we do not think 
that the subjective evaluation of a shcetmetal project should 
be left entircly to the discretion of the defendant union. 
See Speen, Pe = ard n. 16. 
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BY JAD 
The llonorable Henry F. Werker October 15, 1975 
United States District Judge Page 4, 


In Objection 3C Local 28 arain raises the 
difference between construction sheetmetal and other shcetmetal, 
This was effectively disposed of by the Court in its Opinion 
at Ppe 25-26. } 


In Objection 3D Local 28 confuses the means 
of developing a "relevant Labor force" for the’ purposes of 
establishing a goal percentase with an implied residence 
requirement. Such a requircnent Linited to New York City 
would be illozical in the face of the fact that many present 
Local 28 officers and members live outside the city. We 
belicve the 60-day requirement is ample protection arainst 
the feared "influx", 


Local 28's Objection 3E seems misdirected, 
The parties and the Administretor have been careful to assure 
that avenucs of entry to immediate union membership be opened 
only to qualified persons, The ase 26 itself does not scen 
to bea prerequisite for a qualified sheetmetal worker. Under 
Local 28's suzgestion a person with four yeor's experience 
would still have to join the apprentice program. 


We accept the proposal contained in 


Objection 3F. 


Objection No. 4. In our lettcr of 


October 10, we outlined the objections of the EEOC to 
Paragraphs 33°36 of the AAP; however, we noted our support 
for the general concept. ne partizs and the Administrator 
gave careful considcration to this concept before its adontion, 
Essentially, we believe that prior experience in sheetmetal 
work (thouzh not enough to imncdiately qualify an individual 
for journcyman status) is indicative of intcrest and possible 
past discrimination and should be accorded appropriate weicht, 
The advanced apprentice concept is founded on a stronz belicf 
that the apprentice prozram is a valuable and lesitimate 
means of assuring entry into the union. We do not propose 
te bypass it. Rather we scek to measure an applicant's 
relevant experience and place those who do not require the 
first term apprentice training in an upper tern. 


“TDA :LC 
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BY WAI : 
The Honorable Henry F. Werker October 15, 1975 


United States District\ Judge Page 5. 
as | : 


* We agree with the Objection 4D. 
Objection No. 5, On the whole we think this 
objection is mooted by the tact that only 36 persons (17 non- 
white) passed the journcyman's test on October 11, 1975. 


Objection No. 6. We do not accept Local 23's 
unsupported "estimate’ ot 940-50,U00 as the cost of conducting 
the recent journeyman‘'s test, Whatever the actual cost of 
that test, we also cxpect that the arranzenents and advertising 
for @ second journevman's test will be far less involved and 
expensive. A reculiar schedule of journeyman's tests has 
merit and shovld be authorized, The proposed AAP provides 
adequate flexibility for timing the journeyman's tests according 
to needs, 


Cbhiection No. 7, Previously discussed. 
See Local 28 Objection ito. 3, sucia. 


Obicction Mo. 8. We acree that proposed 
Paragraph 11 omits certain uccessary provisions, The last 
two Lines of ¥ 11(a) should road: * 
2 

“Opportunity Commission) record 
of convictions, citizenship or 

@licn status, length of residence, 
; and previous sheet metal experience" 


Obiection Ko. 9, There is no persuasive 
reason behind the arcumenc tuut toe applicarts shovld fully 
subsidize the cost of the jomneynan’s test. An application 
fee in excess of $25,00 would seriously reduce the number of 
mnon-whites’ applications. Sce City of New York letter of 
October 10 and enclosure, : 


Obiection No. 10, See corments on Local 28's 
Objection No. 3, supnza. 
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The Honorable Henry F, Werker _ October 15, 1975 
United States District Judge Page 6. 


; Objection Mo. 11, The parasraph objected 
to is, very simply, an essential. part of an AAP. To say that 
we do not Imow the numbers is to state the obvious. To emp Loy 
that fact as a reason for not develoning a Prozram is to isnore 
the reason for such a Prozram, Local 28 would prefer day-to- 
day negotiations, The ELOC, realizing that amendments are 
always possible, and often the wisest way to deal with problems 
in the future, prefers not to nesotiate daily but to set sone 
concrete guidelines which can be amended if and when a need 

to do so has been denonstrated. 


Objcetion No. 12. Objection 12A is based 
on previous objections already discussed. Objection 123 is 
accepted, 


Obiecction No. 13. We believe that the 
optional deferral prozran is an essential element of the 
Program becaus2 it provides persons clicible for wmion 
membership with a reasonable decree of flexibility in tining 
their entry into the umion. Journeyman's tests oceur when 
the parties and the Administrator decide they should occurs 
that time. may not coincide with a person's individual 
circumstances, Since union membership is not a guarantee of 


‘ employment, we belizve that an eligible applicant should be 


entiticd to arranze his entry into the union with a mininum 
disruption to his ow life. In this resard, it should be 


“noted that Lecal 28 has not shown that this option will in any 


way prejudice the union or its members, 


: The deferral option is not available to 
those who scek admis:ion on the basis of experience since they 
may seek admission at any time, 


Objection No. 14, | Paragraphs 22 and 30 


of the AAP establish two essential foundations of the AAP. - 
First, the apprentite program will be the main source for non 
white entry into the union. Second, the apprentice prozram 
should not be an alleminority prozran, Assuming a 3-2 none 
white to white ratio (we prefer a lel ratio) 780 non-whites 


‘ s : 
is 
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will have entered apprenticeship status by July 1, 1981. 

This number by itsclf will be insufficicnt to reach a 297 
non-white goal by 1981 even assuming a unton attrition rate 
of 100 per year. Thus wo are relying on journeyman's tests 
am the expericnce avenue of entry to reach the requir-d goal. 
A further reduction in the minimum number of apprenticcs would 
increase the necessary reliance on these other avenues of 
entry. Given the Limited nimbcr of experienced non-white 
sheetmetal workers in New York City this reliance would ke 
umvise, 


The EEOC submits that the apprentice 
—— has historically suffered an attrition rate of 
approximately 25% can handle the number of Apprentices required 
by the AAP, This fact has been confirmed by the employer 
members of the JAC, 


- Objection Wo, 15. The provisions 
contained in Paragraph 23 are desizned to provide adequate 
Flexibility so that apprentices can enjoy the fullest possible 
employment. If, as we believe, the apprentice prozram is to 
be the most important avenue of entry to union membership it 
should provide the greatest possible opportunities for enploy= 
ment to its members. 


Cbjection No. 16. The substance of 


Objection 16(a) has been previously discussed. We accept 


Objection 16(b). 


Obiection No. 17. See our comments to 
the City's Objection tio. 5. 


Objection No. 13. We agree, 
Objection No. 19, The position of the 


EEOC is that the ectablisnnaent of an appropriate ratio should 
be done before the scores on the tests are knom. This would 
@liminate any appearance of impropriety in establishing the ratio. 


Calreibeliieicliccmitndtaee teeth guediiceteeetietarienttbeiuareticharhietnhigon dbetiasietehphedibaciedtinceteletaas messed aiens 
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Objection Mo. 20, The establishnent of 
two lists is essential to identiiyinz and sranting an admission 
preference to non-whites, Such lists, of course, do not .iter 
the scores of the applicants, ; 


Objcetion Mo. 21. Local 28's succested 
limitation of the recordkeeping requirements to requests or 
inquiries made in person or in writing is unneces-arily restrice- 
tive. To the extent that other types of contacts are made 
with Local 28 they should be recorded. Cbviously Local 28 
ean only record the information it receives, With rezard to 
Objcctions 21D and E these requirements cover requests for 
permits or othcr general requests and they should be retained. 


The three month requirement is generally 
part of Paragraph 21 of the Order and Judgment. 


Objection No. 22. We agree with this 


City of Mew York's Objections 


Obicction No. 1. See our comments to 
Local 28's Objection No. 2. 


Objection No, 2. We do not oppose this 
sugsestion although we think this definition might be left 
flexible, 


Obiection No. 3. The AAP provision was 
the product of compronise anong tne parties, While granting 
the force of the City's argument, we feel that the AAP provision 
is equitable, ’ - 


Objection No. 4, We believe that the 
circumstances should dictate the ratio and there is no need 
for a floor. 


Obiection No. 5. The AAP provision in 
question was the product ot compromise. The EECC suggested 
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x 
that in order to reduce the fee charred to all applicants the 
physical examination fee should be paid by those who have 
scorcd hish enoush to be admitted into the procram. JAC 
originally proposed a fce of $27.00 per applicant, Throush 
sugsesticrs like the above we have reduced it to $15.00, 

We believe the provision is reasonable, . 


Objection Mo. 4. Paracraph 36, while wm- 
necessary, is acceptable to the EOC, 


Objection No. 7. We believe the AAP 


provision is acceptable, 


Objection No, 8, In light of the provisions 


of the Order and Judgment we think the City's objection is un- 
necessary. 


ae. Objection No. 9. This objection end 
proposal is acceptable, 


Very truly yours, 


PAUL J. CURRAN 
United States Attorney 


TAGGART D, ADAMS 
Assistant United States Attorney 
Telephone No.: (212) 791-0051 


ec: David A. Raff 
: ’ Room 220 
e|- 4951 Chambers Street 
‘New York, New York 


Sol Bocen 
One Penn Plaza 
New York, New York 


Rosenthal & Goldhaber 
44 Court Street 


Brooklyn, “ew Yorlk 
. Att.: Willian Rothberg 
o : 8 . 001531 
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LAW DEPARTMENT | 
MUNICIPAL BUILDING ; 4 ie. 
NEW YORK, N. Y. 10007, a | 


W.BERNARD RICHLAND, CORPORATION COUNSEL 


; io ; ' October 15, 1975 


Hon. Henry F. Werker 
United States District Judge 
United States Court House fe 
@ {oo : 
Foley Square 
New York, New York 10007 


Re: E.E.0O.C. and City of New York 


Ve 


@ Local 28 71 Civ. 2877 (HFW) 
Dear Judge Werker: 


: In accordance with the schedule established by Mr. Raff, 
this letter constitutes the City's reply to the objections raised by 


the United States and Local 28 to the Administrator's proposed Affirma- 
tive Action Program: 


1. E.E.0.C.'s objections: 


a) We agree with the Proposal that there be a refund of dues 
to conditional members who do not become regular members. 

@ However, dues refunds should only be required for months in 
which the conditional member did not work. Moreover, any 
portion of the initiation fee paid during conditional member- 
ship by an individual who is unahle to become a regular 


ae member should also be refunded, if the individual did not 
@ p commence work. 


Therefore we propose the following language to be 
added at the end of Paragraph 17: 


"If a conditional member is terminated without 

@ becoming a regular journeyman member of Local 28 
he shall be entitled to a return of any dues paid 
in advance for any month in which he was not 
employed and, if he was not employed during his 


< _@onditional membership, he shall also be entitled ? 
: to a return of any payment made toward the initia- 
e ‘ tion fee." 


oe - :  §gtse2 
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b) 


Paragraphs 33 through 36 as submitted by the Administrator 
reflect a program worked out between the City and counsel 
for the employers. The purpose is to avoid the necessity 
for testing applicants for advanced standing who have more 
th n one year experience as determined by JAC's Training 
Coordinator. It was agreed between the employers and the 
City, and E.E.0.C.'s proposal also recognizes, that test- 


- ing of these individuals is unnecessary. The purpose of 


sharing non-white apprentice appointments between advanced 
and entry-level applicants is to avoid the devisiveness and 
conflict that might arise if there were no fixed system 

for admitting apprentice applicants who have more than one 
year experience and who therefore can become journeymen 

in less than four years. The City is aware of large 
numbers who may be qualified by experience to be immediately 
Placed with advanced standing, as was done under the 1974 


interim orders of Judge Gurfein, including individuals 


who fail to qualify as full journeymen on the October 11 
examination. The placement of such individuals should be 


specifically provided for in the Program. 


_ It should be noted that Paragraph 35(a) does not contem- 
plate or permit the admission of a lower-ranking non-white 
over a higher ranked non-white. Indeed, the opposite is 
provided but possibly requires clarification, which could be 


_ accomplished by inserting the words “in accordance with Para- 


graph 31(b)" after the words “acceptance into the apprentice- 
ship program" on line 5 of Paragraph 35(a). 


2. Local 28's objections: 


|- a} 


1») 


~ 5 
Objection #1: Title VII is an equal employment opportunity 
Statute and the effectivenss of the program herein will 
ultimately be measured by reference to the equitable 
sharing by non-whites of employment opportunities available 
to Local 28 members. The union proposal does not express 
the purposes either of this suit or of the Program ordered 
by the Court to be established. 


Objection #2: 


os Paragraphs 11 and 14(e) of the Court's Order and Judgment 


specifically provide for the establishment of interim goals 
to assure "regular and substantial" annual progress 
toward the final goals of 29%. 


ee. Local 28, which has virtually excluded non-whites, should 

: be required to make a dramatic showing of the reversal of 
historic patterns in the beginning years of this Program. 
Non-whites should be in a position to compete for available 
employment by being admitted to membership in annual 
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Bs c) Objection #3: 


d) 


| 


percentages that reflect an equitable opportunity to an 
equitable share of the work that exists. Lesser percentages 
than those proposed will unreasonably reduce the potential 
for minority employment, unfairly continue the preference 
given white members, and make unlikely the attainment of 
the long range-goal of this Program. 


C. The City's proposal is stated in our proposal of October 10. 


A. The provision for admission on the basis of four years' 
experience is necessary to be included in the Program from 
the outset tc obviate continual amendment. It should be noted 
that the timiny and conditions of admission are left to the 
Administrator. Since less than 100 minority individuals 

took the Octor=r llth test, this vehicle for admission must 
appear in the Program so that it can be readily utilized. 


Ae 


B. The precedent for a tri-partite Examining Board is firmly 
established (e.g., Rios v. Local 638) and, we believe, is 
absolutely necessary, based upon the miniscule number of 

minority individuals in the union. An impartial Board will 
insure an objective evaluation of an individual's qualifica- 

tions, and the existence of such a Board will aid to preserve 
the integrity of the Court's Order and Judgment. 


D. It is inconsistent to impose a New York City residency 
requirement on incoming members where none exists for present 
members, many of wnom, in fact, do not reside in the City. 


E. A survey made and reported on by the City in the course of 
thex.meetings of the parties reveals that minimum age require- 
ments do not exist ir the vast majority of building trades. 
The ability to perform journeyman's work is the essential 
criterion. The age "22" takes into account that apprentices 
may commence the apprenticeship program at age 18 and become 
journeymen four years later. 


Objection #4: 


A. We note here that Local 28 advocates the deferral of each pro- 

posed system of admission until the results are known of the 
_ others, thus assuring the non-implementation of any. It is 

not premature to establish a program of admission to apprentice- 

f ship with advanced standing for non-whites, because the pool 

( of qualified minority journeymen is limited. Therefore, the 
apprenticeship program will provide the major route for parti- 
cipation by non-white individuals, and there is a need to 
immediately accommodate those who should not be required to 
spend four more years achieving journeyman status when they 
already have previous trade experience. Further, since Mayoral 
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Executive Orders require the employment of minority individuals 
as "trainees", the implementation of a Program for advanced 
apprentices may avoid the kind of situation which led to the 
contempt proceedings in this case in 1974. 


B. It is unnecessary to subject to an aptitude test individuals 
A who have established to the satisfaction of the Training 
Coordinator that they possess more than one year's experience 
in the trade. 


C. Since the total number of apprentices is not "entirely 
unknown at this time" (see Paragraph 22 of Administrator's 
proposal), it is possible, practical and desireable to pro- 

ts vide for the inclusion of specific proportions of advanced 
apprentices within the total of non-white apprentices to be 
admitted. 


e) Objection #5: Without getting on the Local 28 merry-go-round as 
to whether the journeymen's admissions should be deferred until 
the apprentice results are known, and vice versa, Local 28's 
comments are no longer valid since it is now known that less 
than 100 non-white individuals took the October llth test and 
those successful is expected to be less. 


£) Objection #6: According to preliminary reports, only about sixteen 

- Minority individuals who took the October llth test received a 
passing grade. This small number of new minority journeymen 
will have no impact on the membership or employment profile of 

' Local 28 members, particularly since more white individuals passed 
the test than did minority individuals. There is a clear need 
for journeyman's tests to be conducted at least once a year in 
order to maximize the flow of qualified minority journeymen into 
the union. With adequate lead time, which we did not have for 

> the October llth test, publicity and other costs could be sharply 
reduced. Yigures estimated by Local 28 are questionable. 


g) Objection #8: The application form submitted by Local 28 was adopted 
for the October llth test only and should not now be adopted as 
a standardized form for future tests. It is unduly long and burden- 
some (i.e., medical information unnecessary because medical certifi- 
cate is required) and the general information more pro .orly belongs 


e in a separate fact sheet reflecting current circumstances (as is 
being done by JAC for the December test). Local 28's standard 
application form was never this detailed in prior years, and new 
application forms should include only that information determined 
by the parties or the Administrator to be relevant at the time used. 

@ 


h) Objection #10: See comment (c) above. 
It is important that the minority community perceive the entire 
f testing process as impartial. A union-only Examining Board creates 
a contrary appearance and, thus, a negative testing environment fer 
non-whites. 
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i) 


3) 


- 


Objection #11: As stated in the City's letter of October 10th, 


a minimum ratio must be established in the Program else the 


Subject will be a matter of debate each year, leading to objections, 
motions and appeals and consequent delay. Given the results of 

the October llth test, in which more whites than minorities were 
Passed, such minimums are clearly essential to assure the admission 
of a maximum of qualified minorities. 


Objection #12: 


‘A. The application of paragraphs 16 and 17 of the Administrator's 
proposal will, in fact, only apply to journeymen admitted with 


ae four year's experience and to advanced apprentices after 


these methods of entry are approved by *he Court. Paragraph 
22(ad) of the Order and Ju" ment specifically applies paragraphs 


16 and 17 of the Program =: these two groups of incoming 
journeymen. 


" B. We believe such provision is inappropriate for inclusion in an 
a affirmative action program and, in any event, the Executive 


1) 


Board may take this action with or without such provision. 


Objection #13: It should be made clear at the outset that the 
Program contemplates the utilization of every available method 
permitted under the Order and Judgment by which the entry of 
non-whites to the union can be expedited. It is far better to 
include all these provisions at the outset than to constantly 
attempt to amend the Program. 


Objection #14: After the June, 1976 class graduates, there will 
be less than 100 apprentices of all races in the apprenticeship 
program. The number of apprentices to be admitted, i.e., 300 
by June, 1976 and 200 per annum thereafter will restore the 
apprenticeship program to approximately its traditional size. 
Local 28's objection erroneously states that deferring the 
decision as to numbers, until after the results are known, will 
permit such decision to be knowledgably made. However, the 


.&pprentice exam produces a ranked list only and so does not bear 


on the question of how many should be admitted to the apprentice 
program. 


The thrust of Local 28's argument is that the number of apprentices 
Should be decided by collective bargaining, which is subject to 
arbitration. Clearly, such a procedure is unacceptable as a Title 
VII remedy after an adjudication of discrimination. It also 
creates a monstrosity of overlapping jurisdiction of the arbitrator, 


the Administrator and i:he Court. Overwhelming Title VII precedent 
rejects such a mechanism. 
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a m) Objection # 15: | 

i A. The union's objection ignores the ee language of the 

( ; Administrator's paragraph 23, which measures the ratio of 

mN ae employed apprentices to the aggregate of employed JouEnEy- 
' men and not to site-by-site numbers. 

B. Counsel for the employers confirmed at one of the drafting 
meetings that JAC's policy to place upper termers first and 
to lay them off last results in the placement of fewer 

f apprentices than is possible if seniority amongst apprentices 
were not relied on. Since the lower grades are expected to 
reflect a larger number of minority apprentices than the 
upper grades, at least for the fixst years of this Program, 
it is obligatory to expand opportunities for them to receive 
the on-the-job training that constitutes the bulk of 
apprentice training. Rotation of apprentices is another 
device for expanding work opportunities, in which the employers 
also concur. 


n) Objection #19: The union correctly points out the inconsistency 
of procedures relating to the establishment of ratios, but 
proposes an inappropriate adjustment since the examination itself 
produces only a ranked list with no pass-fail cutoff. The decision 
as to ratios should, in all cases, be made prior to the giving 
> € t of the examination in order to insure that it is made dispassionate- 
ly to effectuate the Order and Judgment and to facilitate an 
intelligent recruitment campaign. 


©) Objection # 20: It is impossible to grant the Court-ordered 
preference in favor of non-whites for admission into the apprentice- 
@ | ship program unless a :1iethod of racial identification and selection 
is established. Since the examination will produce a list of 
ranked candidates, from which a pre-determined number and ratio 
will be appointed, there is no reason to delay a determination of 
‘the selection method to be utilized. 


@ p) - Objection # 21: 


F and H Objection 21 F is derived from the Order and Judgment 
paragraph 2l(e) (xii), and its deletion would require modifica- 
‘ tion of the Order. Moreover, the information is presently readily 
available, as each employer is required to furnish the various 
® welfare funds with current data as to individual members 
employed and the number of hours worked. The union trusties 
have access to these records and it is not a substantial 
burden to copy and forward them. Sharing of this existing 
information is essential to a proper implementation of the 
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Program. Quarterly reports, (Objection 21.H), @s required by 
; the Order, are necessary for most effective monitoring; semi- 
annual information will not be sufficiently timely. 


R x 
6 


Respectfully submitted, 
@ W. BERNARD RICHLAND 
Corporation Counsel 


by: 
Beverly Gross 
@ Assistant Corporation Counsel 
CC: BY HAND 

& ; 

Taggart B. Adams, Esq. 

Dominick Tuminaro, Esq. 

William Rothberg, Esq. 

Sol Bogen, Esq. 
@ hae 
@ 
@ \ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EQUAL EMPLOYMENT 2PPORTUNITY COMMISSION, 
and THE CITY OF NEW YORK, 


Plaintiffs, 


~against- 
LOCAL 638 . . . LOCAL 28 OF THE SHEET METAL 
WORKERS' INTERNATIONAL ASSOCIATION, LOCAL 28 
JOINT APPRENTICESHIP COMMITTEE .. . SHEET 


METAL AND AIR-CONDITIONING CONTRACTORS' 
ASSOCIATION OF NEW YORK CITY, INC., ete., 


Defendants. 
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LOCAL 28, 
Third-Party Plaintiff, 71 Civ. 2877 (HEW) 
-against- OBJECTIONS TO 
AFFIRMATIVE ACTION 
NEW YORK STATE DIVISION OF HUMAN RIGHTS, PROGRAM 
: PROPOSED BY 
Third-Party Defendant. __ ADMINISTRATOR 
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. i LOCAL UNION 28 JOINT APPRENTICESHIP 
- : COMMITTEE, Oral Argument 
Respectfully 
Fourth-Party Plaintiff, Requested 
-against- | 
NEW YORK STATE DIVISION OF HUMAN RIGHTS, 
Fourth-Party Defendant. 
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Nefendant Local 28 and the three Union Trustees of the 


JAC object to certain provisions of the Affirmation Action 


Program, dated October 7, 1975, proposed by the Administrator, 
: David A. Raff, for approval by the Court and respectfully 


requests that the samé be modified or deleted as follows: 


lap 


Le Section 1*. The introductory paragraph of the 


* 


All references are te the proposed Program except as 
otherwise noted. 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

nn rrr ren x 
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, 

and THE CITY OF NEW YORK, 


Plaintiffs, 
~against- 


LOCAL 638 . . . LOCAL 28 OF THE SHEET METAL 
WORKERS' INTERNATIONAL ASSOCIATION, LOCAL 28 
JOINT APPRENTICESHIP COMMITTEE .. . SHEET 
METAL AND AIR-CONDITIONING CONTRACTORS ' 
ASSOCIATION OF NEW YORK CITY, INC., ete., 


Der ensents. 


LOCAL 28, 
Third-Party Plaintiff, 71 Civ. 2877 (HFW) 


-against- OBJECTIONS TO 


AFFIRMATIVE ACTION 
NEW YORK STATE DIVISION OF HUMAN RIGHTS, PROGRAM 


PROPOSED BY 
Third-Party Defendant. ADMINISTRATOR 


LOCAL UNION 28 JOINT APPRENTICESHIP 
COMMITTEE, Oral Argument 
Respectfully 
Fourth<Party Plaintiff, Requested 


-against- 
NEW YORK STATE DIVISION OF HUMAN RIGHTS, 


Fourth-Party Defendant. 


Defendant Local 28 and the three Union Trustees of the 
JAC object 86 certain provisions of the Affirmation Action 
Program, dated October 7, 1975, proposed by the Administrator, 
David A. Raff, for approval by the Court and respectfully 


requests that the same be modified or deleted as follows: 


1. Section 1*. The introductory paragraph of the 


* 
All references are to the proposed Program except as 
otherwise noted. ee 
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proposed Program states, among other things, that 


"The goal of this Program is to assure that 
e - « non-white members of Local 28 and non- 
white apprentices of Local 28 share equitably 
in all employment opportunities afforded to 
members of Local 28.” 


It is respectfully submitted that this language is un- 


necessary and goes beyond the language and pertinent 


purpose contained in the Court's Decision (Opinion) and 
aes Order and Judgment regarding this matter: 


“The administrator named by the court is also 
requested to develop with the parties a plan 
aimed at protecting non-whites admitted into 

e@ . union and apprentice membership from bearing 
a disproportionate burden of the unemployment 
caused by current depressed conditions in the 
construction industry." . (Emphasis added.) 
(Opinion, page 41.) 


@ , ". . . (ii) protect non-white journeymen and 
apprentices from bearing a disproportionate 

burden of unemployment." (Order and Judgment, 

Paragraph 21l(g), page 15.) 
1 @ pe At no time during the course of this action were there 
ever any allegations, claims or charges of whatsoever kind 
or nature that non-white members of Tocal 28 or non-white 
apprentices of the JAC program did not ¢hare, at least, 
equally in all employment opportunities, nor was there any 
contrary finding or observation by the Court in its Decision. 
Consequently, the cited language in Section 1 of the proposed 
Program appears to be inconsistent with the “record" herein, 


at least unnecessary, and interjects a concept unrequired 


for. the implementation of the Program. 
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It is respectfully submitted that this language be 
deleted from Section 1 and that the following language, in 
accordance with the Court's Opinion and Order, be substituted 


therefor: 


and ". . . to assure that non-whites admitted into 

union and apprentice membership from bearing a dis- 

proportionate burden of the unemployment caused by 
current depressed conditions in the construction 
industry." 

26 A. Section 2 prescribes the following interim 
goals for the purpose of reaching a goal of non-white member- 
ship in Local 28 of 29% by July 1, 1981: 

July 1, 1976~ 10% 
jaly 1, 1977 133 
July 1, 1978 16% 
July 1, 1979 20% 


July 1, 1980 24% 


The Court's Order did: not direct or suggest 
that.interim goals be developed or established. There are 
no facts, records or otherwise that support the interim 
goals that are being proposed. At the very best they are 


-sheer speculation, without any factual basis as to whether 


they are realistic or meaningful in light of the relevant 


non-white labor force. They appear to be unwarranted guesses 
which would create artificial criteria that may or may not 
be met, and that may or may not have any connection with 


reality. 
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It is respectfully submitted that no interim 
goals should be established for they serve no meaningful 
yardstick or other purpose, and would tend to create possible 
misunderstanding and confusion in an already Keupidented 


area. 


B. If the Court should opt for interim goals, 
those set forth in the Program should be modified to reflect 
the Court's "firm belief that a gradual but steady influx of 
non-whites will produce the most stable membership." (Opinion, 
Footnote 30, page ix.) Accordingly, the interim quotas 
should be gradually developed with a substantially lower 
percentage in the earlier years in view of the severe unemploy- 
ment in the industry, and a greater percentage in the later 
years. The 10% quota proposed as a goal for July 1, 1976, 
would represent an approximate jump in percentage of non- 
whites in Local 28's membership of about 63, requiring an 
influx of about 180 non-whites at a time when unemployment 
(approximately 33%), including apprentices, is at its highest 


in the Union's history. 


It is submitted that the interim goals for 
‘the first two or three years should be at 1-2% above the present 
percentage of 4%, and that the percentage goals for the 
later years be correspondingly increased in the hope that 
there will be a recovery of the depressed conditions in the 


sheet metal industry. 


Cc. In calculating the membership of Local 28 for 
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purposes of determining the 29% quota, the Administrator 


proposes that "all pensioners who have been employed as 


sheet metal workers within the last three years" be included 


with journeymen and Apprentices. 


The Order and Judgment of the Court left open 
the definition of "pensioners" to be counted in the total 
membership of Local 28, for amplification by the parties in 
the development of the Program. The Administrator simply 
adopted the definition proposed by the plaintiffs, which is 
unrealistic and inconsistent with the Court's description 
regarding relevant labor forces and the concept implicit 
therein that the 29% quota be related to the working membership 
Of Local 28 wad the job opportunities available to that 
group. Pensioners, who by definition no longer form a part 
of this viable labor force and who, so long as they maintain 
this status, cannot engage in sheet metal employment, are, 
to all intents and purposes, irrelevant to the viable labor 
force for the purpose for which the Court appears to have 


established the 29% quota. 


Insofar as pensioners may return to the labor 
force, and consequently lose sake wens as pensioners, 
Local 28 proposed that pensioners who worked more than 210 
‘hours, approximately 6 weeks, in any year be included in the 
computation and that, in any event, thase receiving a disability 
pension (73 as of October 1, 1975) should in no event be 


included. 
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If the 29% quota-goal is to reflect the 
composition of whites and non-whites in a work force competing 
for available job opportunities, there is simply no basis 


for including the pensioners is such calculations. 


As of October 1, 1975, the pension group con- 
sisted of the following: 
Total. 769 
Disability 73 


Employed in past 
three years 23/7 


Employed in 1975 

Or 1974, 210 

hours or more 105 (approx. ) 

3. A. Sections 3(b) and 15 provide for the admission 

to jiomenemnan membership in Local 28 on the basis of four 
(4) years' experience in sheet metal work or reasonably 
- related or similar work, including experience is the Armed 
Forces or vocational training, to be reviewed by a three (3) 
member board, comprised of a representative chosen by Local 
28, one chosen by the Administrator and the third selected by 


the plaintiffs and the State Division of. Human Rights. 


The Court's Judgment in this connection 
authorizes the establishment of such admissions as an option 
available to the parties, “considering all relevant circum- 
stances," [Section 22(b), pages 16-17] or the Administrator 


upon notice to the parties. 
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This provision was adopted by the Administrator 
as originally proposed by the plaintiffs, without presenting 
or discussing any "relevant circumstances" as to why such 
‘admissions would be necessary or desirable in addition to 
the proposed annual journeyman's examination. Likewise, the 
Administrator never proffered any facts or circumstances to 


support the inclusion of this option in the Program at this time. 


It is respectfully submitted that even consid- 
eration of this option, let alone its adoption at this time, is 
entirely premature, without foqnaevian as to its necessity 
or desirability, and inconsistent with the Order and Judgment. 
With the avenues of the journeyman's examination and the 
apprentice program laid open and unimpeded by the Court's 
direction f.r non-whites, it would appear to be entirely 
unreasonable at this time to consider other avenues of 
bringing in non-whites, assuming there were any, without 
awaiting the results of the journeyman's examination(s) and the 


revised apprentice admission program. 


The desirability, feasibility and necessity 
for providing admission to journeyman membership in Local 28 
on the basis of experience should await a thorough investigation 
and review as to the functions and operations of the other 
portions of the Program. It is respectfully submitted 
that, at this time, it is premature to determine whether or 
not such admissions should be part of the Program, as an 


Option indicated in the Order and Judgment. 
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B. If, as and when the Court determines that ad- 


mission by experience is appropriate and proper for the 
Program, it is respectfully submitted that such admissions 
be ee by the Local 28 Examining Board, subject to 
review by the Administrator and ultimately the Court, and 


not by the proposed tri-part oard proposed by the Administrator. 


Throughout this proceeding, there has never 
been an allegation, charge or claim that the Local 28 Examining 
Board was not qualified, in any respect, for conducting 
examinations as to the qualifications of applicants for 
“admission as journeymen in Local 28. The Court's Opinion and 
Order & Judgment do not require, provide for, or remotely 
suggest that Local 28 be punished and disciplined by depriving 
the Union of its right to examine the qualifications of 


applicants for membership by its Examining Board. 


The Administrator adopted the aiaineitre’ 
proposal for a tri-parte board without any facts or circumstances 
to support the rejection of Local 28's Examining Board. 
Neither the plaintiffs nor the Administrator have stated or 
offered any basis for eliminating Local 28's Beantown Board 


and resorting to the tri-parte board. 


At this stage of the proceedings of the 
implementation of the Court's Order and Judgment, it is 
submitted that there is no reason to modify, disrupt and 


dismantle the Union's mechanism for admission, unless it is 
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established that this mechanism cannot function in compliance 
with the Court's Order. Local 28's Examining Board should 


not be eliminated except for good and sufficient reasons, of 


_ which none were submitted or proposed, in accordance with 


the Court's Order and Judgment. 


C3 If the Court should accept the concept of 
experience admissions at: this time or at some later date, it 
is respectfully submitted that the kind of experience required 


be defined in terms of "construction sheet metal work" 


_Yather than some general and vague reference to related or 


similar sheet metal work or vocational training. Quality 
and standards of journeyman sheet metal workers in New York 
City should not be diluted unnecessarily by reducing the 
level of requisite general experience to a point below the 
skills and talent required of a journeyman sheet metal 


worker. 


BD: The Administrator proposes that persons 
residing outside of New York City, to wit: Nassau (N.Y.), 


Suffolk (N.Y.), Westchester (N.Y.), Bergen (N.J.), Passaic 


(N.J.), Essex (N.J.), Union (N.J.) or Hudson (N.J.) be 


eligible for experience admission. This is inconsistent with the 
Court's Opinion dealing with relevant “labor force in New 

York City." (Opinion, pages 39-40) The Court's Opinion 

makes it abundantly clear that the non-whites who are to 

make up the 29% of Local 28's membership are to be drawn 

from New York City, and not from other areas which were not 
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considered or discussed by the Court regarding the 293% 


quota 


If the Court should permit any amplification 
of the New York City area, it is respectfully submitted that 
the limited 60 day residency requirement proposed by the 
Administrator be reer to a period of at Lagot one year 
to avoid the possibility of an influx of non-residents for 


admission purposes only, without any real contacts or ties 


to the community. 


B. The Administrator further proposes an age 
requirement of "22 years or over" for experience admissions. 
This age requirement conflicts with the age requirement for 
admission to the apprenticeship program, which is 18-25, and 


up to age 30 for military service. 


There have been no proofs or showing of any 
kind whatsoever that an age requirement of 26 and over for 
admiSsion to journeyman membership in Local 28 in any way 
would be Sieeeiniaaies against non-whites or would interfere 
with the effectuation of the Court's Order and Judgment; and 
accordingly, it is respectfully submitted that that age 


requirement be adopted by the Court. 


F. The eligibility requirements set forth in 
Section 15 have omitted, possibly through an oversight, a 


requirement that the applicant be a "citizen or lawful, 
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permanent, resident alien legally entitled to work in the 
United “tates." This requirement was accepted by all parties 
in connection with the current journeyman examination and 
further journeyman examinations [see Section 10(b) of proposed 
Program], and, accordingly, it is respectfilly submitted 

that such a condition be required of all applicants for 


journeyman admission to Local 28 -- or the apprentice program. 


@ 4. A. Sections 4(b) and 33-36 provide for the 

| admission of non-whites in the apprentice program with 
advanced standing. The Court's Judgment [Section 22(c), page 
53) in this area authorizes the establishment of such a 
program as an option available to the parties ("considering 
all vehedade etecseendeciyy ue the Administrator upon 


notice to the parties. 


Similar to the provisions regarding admission 
& ; to Local 28 on the basis of experience, the Administrator 
accepted this proposal as originally proposed by the plaintiffs 
without presenting or discussing any "relevent circumstances" 
@. . as to why such a program would be necessary or desirable in 
| addition to the proposed annual journeyman's examination. 
‘Likewise, the Administrator never proffered any facts or 
| @ circumstances to justify the inclusion of this option in the 


program at this time. 


It is respectfully submitted that even consid- 
eration of this option, let alone its adoption, is entirely 


~ 
. 
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premature, without foundation as to its necessity at this 


time. 


Neither the plaintiffs nor the Administrator 
have suggested that there is a need for such advanced apprentices 
to ultimately meet the 29% quota - non-whites; nor has it 
been demonstrated or explained in any manner that the JAC's 
regular apprentice program is, or would be, discriminatory 
against non-whites, if it were not modified to include 


"advanced apprentices." 


th accordance with the Court's Order and 
Judgment, the consideration.of the concept of advanced 
apprentices: should be deferred until a need therefor is 
established for the purposes of effectuating the Court's 29% 


quota. 


B. The Administrator's proposal for advanced 
apprentices would require the apprenticeship aptitude examina- 
tion only for those applicants with less than one year's 
saneiiee in sheet metal work; applicants with more than “ 


one year's experience would not be required to take an 


' examination. 


Ti the concept. of advanced apprentices is to 
be adopted at any time, all such applicants should be required 


to take the regular apprentice aptitude examinations, unless 


and until it is found that the mere taking of the examinations 


in some way is discriminatory against non-whites. There has 


a 
« 
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been no showing that the requirement of these examinations 
would, in any way, "chill" eligible applicants who might 


otherwise come forward for the advanced apprentice Standing. 


It is respectfully submitted that a validated 
apprentice aptitude test would in nowise undermine an advanced 


apprentice program, if, as and when the same should be 


adopted. 


eC. The Administrator further proposes that the 


number of non-white advanced apprentices be amalgamated with 
“the number and ratio of non-whites admitted in the regular ap- 
prentice program. Since all of these numbers are entirely 
unknown at this time, it is respectfully submitted that 
consideration of the numbers of advanced apprentices, if, as 
and when such a program should be adopted, and the concept 

of the ratios of the non-white eT ee to the white 
apprentices be etuened until such time that the number of 
- such applicants is ascertained. There is no need at this 
time to adopt a numbers and ratios procedure until the 


number of potential advanced apprentices is ascertained. 


D. The eligibility requirements for advanced 
apprentices contained in Section 31 omit as reference to 
citizenship or permanent alien status--possibly through an 
oversight. It is respectfully submitted that for the reasons 
stated in paragraph 3.F. hereinabove, if, as and when advanced 
apprentices are considered for the apprenticeship program, 
that such an applicant be "a citizen of the United States or 
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a lawful, permanent resident alien legally entitled to work 


in the United States." 


Ss Section 7 sets forth a general schedule of admission 
to Local 28 journeyman membership of those persons, non- 
whites and whites, who pass the journeyman examination 
scheduled for October 11, 1975. In general, it is proposed 
that all non-white applicants, up to a total of 200, be 
admitted by December 1, 1975, that white applicants who pass 
be admitted on a basis of the rank attained iu the examination 

in a ratio to non-whites to be determined by the parties or 
i the Administrator and that whites and non-whites who are 
not admitted by December 1, 1975, be admitted some time in the 


future, as may be determined by the Administrator. 


Since the number of successful applicants is not 
known at this time and, perforce, the race, color and national 
origin are likewise unknown at this time, it is respectfully 
submitted that a determination as to the number of successful 
applicants to be admitted to Local 28 should be deferred 
until after the examination and that artificial numbers and 


ratios not be postulated at this time. 


In light of the severe unemployment in the industry, 
which the plaintiffs and the Administrator concede (that has 
risen. to approximately 33% of the membership, 1000 out of 
approximately 3000 members) , it is respectfully submitted 
that the number of successful applicants to be admitted be 


deferred until some determination is made as to the job 
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opportunities presently available for such new members. 
The number of non-whites to be admitted, who successfully 
complete the journeyman's examination, should be dovetailed 
with the number of non-whites who are to be considered for 
admission in the apprentice program after vie apprentice 


examination now scheduled for December i3i, 19:75.. 


Applications for the journeyman examination 
were closed on October 3, 1975, and for the Court's guidance, 


the following is a breakdown of the ethnicity of the applicants: 


Blacks 79 
Spanish_Surnames 38 oy ral 
Whites. 44 . YF 
TOTAL 161 

6. Section 8 requires that Local 28 conduct the next 


journeyman's examination in the "Spring of 1976 and at least 


once a year thereafter." 


Although the final costs of administering the 
current journeyman's examination, including publicity, have 
not been computed, it is anticipated that they will total 


“approximately $40-50,000.. Under the circumstances, with the 


known number and composition of the applicants, it is respectfully 


submitted that no additional journeyman examinations be 
scheduled and that the matter be left subject to the review 


by the Administrator and the parties as to need and desirability 


therefor--but in no event should another journeyman examination 
t 
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be required for at least two years. 


To the extent that such an arrangement is inconsis- 
tent with the Order. of the Court, it is respectfully requested 


that said Order be modified accordingly. 


a Section 10 sets forth the eligibility requirements 
for applicants to take the journeyman examination specified 
in the Program. In general, they are comparable to the 
qualifications prescribed for applicants for admission on 
| the basis of experience, i.e., 22 years of age, residency in 
New York City or the counties of Nassau (N.Y.), Suffolk 
(N.Y.), Westchester (N.Y.), Bergen (N.J.), Passaic (N.J.), 
Essex (N.J.), Union (N.J.). or Hudson (N.J.), and sheet metal 


experience (which in this instance is one year). 


These eligibility requirements are inadequate, 
‘unacceptable and objectionable for the same reasons set 


forth in detail hereinabove in paragraph 3. 


It is respectfully submitted that these qualifications 


be modified and amended in the same manner and to the same extent 


as those analyzed in paragraph 3. 


8. See ll requires a standardized application 
form for the journeyman examination and sets forth the 
details to be included therein. The proposed application 
form is objectionable to the extent that it omits certain 
essential information (e.g., citizenship, residency, record 


] 
. 
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of convictions) necessary to evaluate the eligibility of the 


applicant. 


Annexed hereto as Exhibit "A" is a true and complete 
copy of the sil desea ea form approved by all the parties and 
the Administrator for the current journeyman examination. 
It is respectfully submitted that this form (except for 
appropriate updating modifications of the "Information" contained 
on the reverse side) be adopted as the standardized application 


for future journeyman examinations. 


9. Section 12, among other things, fixes a maximum 
fee of $25.00 for future journeyman examinations. The fee 
for the Geen journeyman ee eee was $25.00, and the 
actuai cost thereof is substantially far in excess thereof. 
The cost of conducting future journeyman examinations is 
anticipated, realistically,to be greater. Consegque..cly, it 
is respectfully submitted that no maximum fee be set at this 
time and that the matter _ left fopereewceres between the 
Keetbes and the Administrator prior to the scheduling of 
future examinations. There is no need presently to place 
an artificial ceiling on a cost item that realistically will 


continue to increase. 
\ 


10. A. Section 13 provides for the grading of future 
journeyman examinations by a Board of Examiners consisting 
of three members, one each selected by Local 28, the Administrator 
and the plaintiffs with the State Division of Human Rights. 


It is respectfully submitted that there is no basis whatsoever 
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for displacing Local 28's Examining Board by the tri-parte 


e.| board proposed in Section 13 whereby (i) Local 28's represen- 
" tation would be in the minority and (ii) the Administrator, 
who would be the reviewing authority of the Board's action, 


@ wouid also be represented on the Board. 


Throughout this proceeding, there has never 
been an iano. charge or Claim that the Local 28 Examining 
Board was not qualified, in any respect, for conducting 
examinations as to the qualifications of applicants for 
of ‘admission as journeymen in Local 28. The Court's Opinion 
and Order.& Judgment do not_require, provide for or remotely 
Suggest that Local 28 be punished and disciplined by depriving 
the Union of its right to examine the qualifications of 


- Dela applicants for membership by its Examining Board. 


The Administrator adopted the plaintiffs' 
proposal for a tri-parte board without any facts or circum- 
ae . .- stances to support the rejection of Local 28's Examining 
honey Neither the plaintiffs nor the Administrator have 
stated or offered any basis for eliminating Local 28's 


Examining Board and resorting to the tri-parte board. 


@ At this stage of the proceedings of the 
implementation of the Court's Order & Judgment, it is submitted that 
there is no reason to’ modify, disrupt and dismantle the 
i @ Union's mechanism for admission, unless it is established 


that this mechanism cannot function in compliance with the 


“s 
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-Court's Order. Local 28's Examining. Board should not. be 


eliminated except for good and sufficient reasons, of which 
none wer: submitted or proposed, in accordance with the 


Court's Order & Judgment. 


The actions and activities of Local 28's 
Examining Board will be available for review and scrutiny by 
the plaintiffs, the Administrator and the Court upon completion 
of the current journeyman's examination on October 11, 1975. 


Consideration of the conduct of Local 28's Board in respect - 


“to this examination, it is respectfully submitted, should be 


most relevant to the Court's consideration of this matter. 


Be The reference in Section 13 to the advanced 
apprenticeship program for non-whites should be deleted 
until such time as “advanced apprentices" are approved by 


the Court. = 


Lis Section 14 sets forth a schedule of admissions to 
journeyman membership in Local 28 of those applicants, non- 
whites and whites, who pass future journeyman examinations, 


together with a ratio of non-whites to whites to be admitted. 


Since, at this time, it is impossible to have any 
knowledge as to (i) the total number of applicants who might 
pass future journeyman examinations, ‘(ii) the race, color or 
national origin of such successful applicants and (iii) the 
future conditions and manpower needs of the sheet metal 


industry, it is respectfully submitted that it is unreasonable 
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and unrealistic to provide for artificial numbers and ratios, 
even in the most general terms. These matters should best 
be deferred until there is sufficient specific information 
as to the aforementioned relevant facts. To ieetwae numbers 
and ratios in the Program at this time simply would create 
misunderstanding and confusion in an already complex area. 
No party or person could possibly be prejudiced or injured 
by a deferral of these decisions until made in a realistic 


, setting. 


12 A. Sections 16 and 17 provide for certain accommo- 
dations or relief in connection with the initiation fee for 
admission to journeyman membership in Local 28 to be paid by 
non-whites who are admitted either as the result of passing 


t.e journeyman test, experience admission or advanced apprentices. 


tess provisions are objected to on the 
grounds that they apply to admissions on the basis of exper- 
lence (Section 15) or as a consequence of advanced apprentice 
standing (Sections 33-36), two methods of admission to tshich 
objections have beehinehers bess stated. The provisions of 
Sections 16 and 17 should not be extended to these kinds of 
admissions until the same are appropriately incorporated in 


-the Program. 


B. fhere is omitted--possibly inadvertently-- . 
from Section 16 the following provision, which was agreed 


upon by Counsel and the Administrator during our discussions: 
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“Nothing in this program shall preclude the Executive Board 
of Local 28 from accepting and acting upon such applications 
from white applicants." It is respectfully submitted that 
this language covering both Section 16(a) and 16(b) be 


reinstated. 


13. Section 19 authorizes a non-white applicant who 
has successfully completed the journeyman examination to 


defer his admission in Local 28's membership up to six (6) 


‘months, and thereafter for an additional period of twelve 


(12) months upon application to the Administrator This 
concept of ‘deferral represents an optional procedure under 


paragraph 22(e), page 18, of the Court's Order & Judgment. 


As an optional remedy, it is respectfully submitted 
that this deferral procedure should not be presently included 
in the Prog. am and made ee ee this time. Whether or 
not deferrals should or should not be permitted for non- 
whites--or whites--could best be decided after “considering 
all estan circumstances" (Order & Judgment, paragraph 


22, page 16), including the total number of non-whites and 


whites eligible for admission, the conditions of employment 


- 


in the industry and the status of the 293 quota. 


There has been no showing or suggestion that th- 
lack of deferral of admissions is, or would be, in any way 
discriminatory against non-whites or would, in any manner, 


impede the achievement of the 29% quota. It represents an 


~ 
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unknown factor and should not be implemented simply for the 


sake of change in Local 28's admission procedures. 


14. Section 22 prescribes the number of apprentices to. 
be indentured in the apprentice program in 1976 and thereafter 
y @ as follows: 300 by July 1, 1976, of which no less than 100 
‘are to be indentured by February 2, 1976; and 200 apprentices 


* each year after, up to and including i981. 


The establishment of these numbers of apprentices 


is unreasonable, improper and contrary to the Court's Opinion: 


A. The issue of manpower requirements was found 
by the Court. to be "a mandatory subject of collective bargaining 
by and between the Association and Local 28" (Opinion, page 
— 8). Accordingly, at least in the first instance, the number 
of apprentices should have been the Suoject of negotiations 
between Local 28 and the Contractors' Association, pursuant 


, to the provisions of their collective bargaining agreement, 


including arbitration. 


The Contractors' Association and the Employer 
Trustees of JAC obviously have a different and distinct 


interest from that of Local 28 in respect to the need for 


apprentices in the industry--a matter which should be resolved 
Tes. : in negotiations, and possibly arbitration, rather than by 


fiat in this proceeding. 


In addition, such negotiations between the 


~ 
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"parties" would have afforded the opportunity for the resolution 
and disposition, or at least the identification, of subsidiary 
problems involving the placement and employment of new 
apprentices, the current unemployment of 91 present apprentices, 
including non-whites, the interrelationship of the employment 
and unemployment of journeymen and the total number of appren- 
tices, new and old, who could be successfully eee and em- 


ployed under all these circumstances. 


Entirely unrelated to the question of admission 
. Of non-whites into the apprentice program are the real and 
eo difficult questions of employment and unemployment of current 


apprentices and the impact on.the employment of journeymen 


by the influx of 300 apprentices within a 6-month period. 


The fact that there were approximately 590 
apprentices in the program in 1972, which represented one of 
& the highest points of full employment in the sheet metal 
‘industry, is entirely irrelevant to the appropriate number 
of apprentices that should be in the program at this time 
& (or in the near future), when the industry is suffering the 
severest unemployment in its history. The needs of the 
“industry as determined by the Contractors' Association and 
| ®@ Local 28 under their contract, the impact of new apprentices 
. upon the employment opportunities of current apprentices and 
the impact of the pon ee ee of all apprentices upon the 
@. employment opportunities of journeymen are, it is respectfully 


submitted, compelling factors in considering the appropriate 
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number of apprentices that. could possibly be indentured at 


this. time or. in the future. 


The Administrator, for the most part, simply 
adopted the proposal by the plaintiffs in regard to the 
number of apprentices to be indentured with the acquiescence 


of counsel for the Contractors' Association and the three 


employer trustees on JAC. ‘It is respectfully submitted, as 
proposed on behalf of Local 28 during these discussions, 


that the number of apprentices to be indentured in February 


‘and July 1976 not be fixed at this time, but be considered 


after the results of the apprentice examination. At that 
time, .the number of Sieleaueial non-white applicants would be 
known. That factor and the determination by the Contractors' 
Association and Local 28, either by agreement Cc: arbitration, 
as to the appropriate total number of apprentices would 


provide the bases for realistic determination as to the 


number of apprentices that should be- indentured. 


The projection of 200 apprentices to be 


indentured in each year after 1976, to and including 1981, 


likewise, is unwarranted and unsupportable. This number, 


again proposed by the plaintiffs and acquiesced in by the 


counsel for the Contractors' Association, represents sheer speculation 


~as to the needs of the industry., the availability of job 


. 


opportunities and appropriate training for apprentices. 
Under this formula, there would be an apprentice population 
of 800 within approximately 2-1/2--3 years. The present 
facilities of the JAC school and the current depressed 
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employment conditions in the industry simply could not 
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support such an apprentice population--particularly in light 
of the fact that 91 present apprentices are and, for at 

° least several months, have been unemployed. The impact of 

ee the admission of 3(0 apprentices within the next six months 

and 200 annually thereafter would lead to chaos in the 

” industry and substantially greater unemployment for journey- 
‘men, whom necessarily would be displaced, if the euelarers 
are required to employ biahas number of apprentices. 

@ 

In sum, it is respectfully submitted that the 
Court should not accept, adopt or approve an artificial 

e number for apprentices which has no basis in reality and 
merely represents a convenient compromise figure between the 
plaintiffs, acceptable to the Contractors' Association for 

e their own purposes, without regard to the consequences to be 
inflicted on the current apprentices and the journeyman 
members of Local 28. 

@ 

IS: As Section 23 provides, among other things, for 

-the assignment of apprentices based upon a ratio of not less 

& than one apprentice for every four journeymen working. This : 
ratio, which the plaintiffs proposed and the Administrator 
‘adopted, is entirely unnecessary and practically unworkable. 

.@ It appears that the ratio was presented by the plaintiffs to 

ne make plausible a large number of new apprentices. 
. The ratio concept has been considered by JAC, 


the Contractors' Association and Local 28 7n a flexibie 
situation-by-situation basis and has ranged from 1:4 to 1:7. 
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The ratio was not employed to determine numbers of apprentices, 
but rather as a minimum in a given shop or site to confirm proper 
training and safety for apprentices. The ratio was considered 

in the light of the fact that at any given time there must 

be at least a minimun of four working journeymen before the 
assignment of an apprentice. In some shops and on certain 

sites, with great variation, the ratio varied Upto wee 7 ior! s8- 
In some shops and jobsites there May be a greater number of 
journeymen working without any apprentices by reason of the 
nature of the work or safety conditions. Likewise, there 


are many other shops and jobsites at which one, two or three 


.journeymen are employed and_for which no adequate training 


of an apprentice can be accomplished. The proposed 1:4 ratio, 
or any ratio whatsoever, is entirely inapplicable and misplaced 
in regard to the numbers of journeymen employed in such 


smaller shops and jobsites. 


The proposed 1:4 ratio represents a complete 
departure from reality, is unjustified by the relevant 
factors and circumstances as to training and employment, + 


and appears to be a technique for bolstering the number of 


new apprentices to be added to the Program. This use of the 


ratio concept is a distortion of its historical and traditional | 


place in the industry. 


° 


B. Section 23 further provides for the elimination 
of "Seniority" é$ a criterion for apprentice employment and 


proposes a rotation of apprentices "where necessary and 


™ 
* 
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feasible." It is respectfully submitted that the concept of 
seniority as utilized by JAC presently should not be overturned, 
and a rotation system adopted without. a substantial showing 
that the same is necessary to either (i) dispel discrimination 
against non-whites or (ii) to assure that sis iis apprentices 
do not share disproportionately in the current unemployment, 

as expressed by the Court in its Opinion. Neither the 
plaintiffs, who originally proposed these systems or the 
Administrator, who adopted same for his Program, have 

justified or explained their imposition on the JAC program 


at this time. 


In regard to seniority, it has been JAC's 
policy that the upper term apprentices be placed to work at 
available jobs prior to lower term apprentices, and that 
the layoff of apprentices be in reverse order. This pract:ce 
has proven fair, equitable and even-handed for all apprentices 
and has not been discriminatory against non-whites in any 
manner whatsoever. There is simply no showing of a need to 


do away with this procedure. 


The rotation of apprentices should not be in- 
cluded in the Program at this time as either a guide or 
directive for the JAC. The matter of assignment of apprentices 
and their appropriate training is the’ responsibility of the 
JAC and until such time as it is established or demonstrated 
that the JAC has not fulfilled that obligation or has acted 
in a discriminatory manner against non-whites in regard to 
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assignment for employment or training, its authority should 
not be curtailed or restricted, directly or indirectly, by the 


provisions of this Program. 


The suggestion of a rotation system is 


premature at this time and can only lead to unnecessary 


conflict among the apprentices themselves, the employers, 


the Union and JAC. If this kind of direction should become 
necessary, the matter could be presented at that time to the 


Administrator for consideration and disposition. 


16. Section 25 sets forth the qualifications for 
applicants for the apprenticeship program and is objectionable 
on two limited grounds: (a) ‘There is included a reference 
to the "advanced apprentice" status for non-whites up to the 
age of 35, which should be deleted until such time as the 
advanced apprentice program is adopted and approved by the 
‘Court; and (b) there is omitted from the qualifications any 
reference to citizenship or permanent resident alien 
status, which should be expressly included as an eligibility 
requirement comparable to the requirement for journeyman 
membership. This may have been an inadvertent omission, 
“Since Section 26 dealing with the standardized application 


form provides for this information. [See Section 26(i).] 


17. Section 27 provides, among other things, for a 
filing fee of no more than $15 for the apprentice application. 
-The actual cost of administering the apprentice aptitude 


~ 
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test currently exceeds $15. Consequently, there should be 


no fixed maximum for the filing fee. 


18. Section 28 refers to an apprentice aptitude test 


to be given on December 11, 1975. Actually the agreed upon 


date is Saturday, December £3, F975. 
19. Section 30 provides, aati other things, that the 
ratio of non-whites to whites to be indentured as apprentices 
insofar as the December 13, 1975 examination is concerned 
shall be agreed upon by the parties by November a0, 1975, 
and if no agreement by the parties, then established by the 


Administrator by November 25,,1975. (In regard to subsequent 


examinations, the determination of the ratio is to be established 
by the parties within 30 days after the test results are 
known or by the Administrator within 15 days thereafter, if 


tie parties fail to agree. 


‘It is respectfully submitted that there is no 
-basis for distinguishing between the first examination in 
the Program and subsequent examinations as the time for 
establishing the ratios. Since the Parties would have the 
‘relevant information concerning the composition of the 
successful applicants only after the examination is given, 
it is submitted that the consideration and ultimate determination 
of the ratio of non-whites to whites slated to be indentured 
-in February and July 1976 take Place after the results of 


the December 13, 1975 aptitude test are available. 


~ 
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20. Section 31 provides for the selection of successful 


applicants for admission. to the apprentice program on the 


basis of two separate lists: 


one foz whites and one for 


non-whites. It is respectfully submitted that successful 


applicants should not be segregated on two separate lists on 


the basis of race, color or national origin. 


Until the 


completion of the examinations, there is no need to determine 


the means or method of selecting whites and non-whites for 


the apprentice program. The number of successful applicants 


and their composition are relevant factors in determining 


the method to use for selecting candidates. Consequently, 


the Program need not and should not provide such a method at 


this time. 


21. Section 37, in implementation of the Court's Order 


& Judgment, provides for extensive record keeping by Local 


28 and JAC. 


There is no general objection to these requirements, 


but it is respectfully requested that certain items be modified for 


‘the reasons hereinafter stated. 


To the extent that the inclu- 


sion of these matters emanates from the Order & Judgment of the 


“Court, it is respectfully requested that the Order & Judgment 


be correspondingly modified. 


A. Subsection (a) requires records of persons 


who request an application fo 


or apply to take the journeyman 


examination. To avoid any confusion, misunderstanding or 
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additional unnecessary costs, it is requested that such 
records be maintained only for requests that are made 


in person or in writing--eliminating telephone calls. 


B. Subsections (dad) and (e) concern applications 
for admission on the basis of experience, and should be 
deleted until such time as such admissions are approved as 


part of the Pprogram. 


eC. Subsection (g) concerns inquiries of Local 28 
about the possibility of transferring into Local 28. Only 


inquiries in person or in writing be required to be recoré -d. 


D. Subsection (h)°’ covers inquiries of Local 28 
as to the “availability of work opportunities with or through 
Loca» 28." It is requested that this item be deleted in its 
entirety because of the vagueness of the subject matter of such 
inquiries. Alternatively, only inquiries in person or in 


writing should be required to be recorded. 


E. Subsection (j) concerns “persons who contact 
Local 28 or JAC seeking sheet metal work." It is requested that this 
item be deleted in its entirety because of the general 
vagueness and uncertainty as to the subject matter and, 


any event, modified to cover only contacts in person or i 


writing. 


F. Subsection (k) would require, insofar as it 


relates to local 78, record keeping of the places of employment 
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of all members. It is requested that this item be deleted, 
since the Union does not and could not maintain records of its 
members' places of employment on account of the rapid and 
substantial turnover of jobs throughout the industry. 
Concededly, Local 28 does not have a hiring hall or referral 
system. Adequate or meaningful record keeping of membership 


employment simply could not be maintained. 


G. Subsections (n) and (0) concern records 
relating to advanced apprenticeship standing and should be 
deleted until such time as advanced apprentices are approved 


as part of the Pprogram. 


H. Section 37 would require that the records and 
lists maintained by the Union be submitted to Counsel for 
the parties and the Administrator at “least once every three 
months." It is respectfully suomitted that such a quarterly 


submission is unnecessary and would be unduly costly and 


‘time consuming. It is respectfully requested that such a 


submission be limited to once every six months. 


22. Section 48 provides for applications to be made to 


the Administrator, and thereafter to the Court, for the 


purpose of seeking further orders for implementation of the 


Program. It is respectfully requested that the parties be 


permitted to make applications to the Administrator, and then to 


the Court, if necessary, for relief from any aspect of the 


Program, and that the availability of such procedure be 


7 
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expressly set forth in Section 48. It was the understanding 


of the undersigned that the plaintiffs and the Administrator 


had agreed tu such a provision. 


New York, N. Y. 
October 10, 1975. 


Respectfully submitted, 


—— | 


SOL BOGEN 
Attorney for Local 28 and 
Union Trustees of JAC 


LAW DEPARTMENT 
MUNICIPAL BUILDING 
NEW YORK, N. Y. 10007 


W. BERNARD RICHLAND, . 
Corporation Counsel 


November 3, 1975 


David Raff, Esq. 
49-51 Chambers Street 
New York, N. Y. 10007 


Dear Mr. Raff: 


This letter is submitted in accordance with your 
invitation to the parties to suggest language for redrafting 
of the fffirmative Action Program, pursuant to Judge Werker's 
Order .of October 28. 


There is an apparent inconsistency between paragraphs 
4 and 13 of the Order, dealing with advanced placement 
apprentices. Paragraph 4 seems to define the process for 
selecting such apprentices as ore dependent upon their 
achieving a high enough ranking to entitle them to selection 
within the numbers and ratios as established. (We assume 
the use of the word "pass" in reference to the apprentice test 


* was inadvertent.) Such a process could result in no advanced 


apprentices being indentured, a result clearly contrary to th 
Court's intention as state’ in paragraphs 2 and 3 and made 
applicable to paragraph 4. (We assume that the Court's 
reference to paragraph 1 was inadvertent and that reference 
to paragraph 3 was intended instead). Moreover, a process 
based on ranking alone seems to conflict with the direction 
found in paragraph 13 that the Administrator determine the 
number of advanced apprentices to be admitted. 


We believe paragraphs 4 and 13 may be reconcile” by 
the use of a selection system based on three ranked lists-(a) 
whites, (b) non-whites between the ages of 25 and 35 who 
apply for advanced standing, and (c) all other non-whites 
including those under age 25 who apply for advanced standing. 


The sub-class identified in (b).is that group for which the 


‘ usual age maximum has been extended under the Program as: 


approved by the Court, because they were excluded by discrimin- 
atory tests used heretofore. This group is expected to 
score less well on paper and pencil test than younger men 
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David Raff, Esq. -2- November 3, 1975 
49-51 Chambers -Street 
New York; N. ¥. 10007 


more recently in school. However, recognition should be accorded 
to the demonstrated ability of these individuals to perform 
successfully on the job. 


The City therefore suggests that after the ratio is 
established as between whites and non-whites, the Administrator 
establish a ratio as between non-white first termerysand advanced 
apprentices. The whites would be selected trom list (a) and 
the non-whites from lists (b) and (c). Those on list (c) who 
qualify for advanced standing would be admitted as advanced 
apprentices, together with such number of advanced apprentices 
from list (b) that the combined total would equal the number 
fixed by the Administrator for advanced apprentices. 


To accomplish the above, paragraph 33 of the Program 
should be changed to delete subdivisions (a) and (b), t® insert 
reference to the 6 month experience requirement in the second 
sentence of the paragraph, and to make subdivision {c) an 
unnumbered final sentence to the paragraph. Paragraph 35 (a) 
should be changed to read as follows: 


"Apprentices shall be selected for advanced 
standing in the following manner: non-whites 
shall be ranked, in the order of scores 
achieved on the apprentice entrance exam, on 
two separate lists, consisting of (i) those 
between the ages of 25 and 35 who have applied 
for advanced standing and (ii) all other non- 

- -white apprentice applicants. Trose on the 
list referred to in (ii) above whose ranking 
qualifies them for acceptance into the 
apprenticeship projram in accordance with 
paragraph 31 (b) shall be admitted and any 
such apprentice who has applied for advanced 
standing and who meets the requirements of 
paragraph 33 shail be placed in the apprenticeship 
program with advanced standing. Those on the 
list referred to in (i) above whose ranking 
qualifies them for acceptance into the apprentice- 
ship program in accordance with paragraph 31 (b) 
shall be admitted with advanced standing in 
such numbers that together with those admitted 
with advanced standing from the list referred to 
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49-51 Chambers Street 


New York, N. Y. 10007 


e 


in (ii) above will equal the number of advanced 
apprentices to be admitted as determined by the 
Administrator" 


We believe this approach permits the coexisteace of 
paragraphs 4 and 13 and implements both of them consistent 
with the Court's intent. If, however, the above proposal 
is not acceptable, the City suggests the following alternative: 
(a) that paragraph 35 (a) be changed to delete everything 
after "with advanced standing" on line 6 and to substitute 
for the deleted language “in such numbers as are determined 
by the Administrator"; and (b) that paragraph 35 (b) be 
amended to insert the word "not" after "shall" on line 2. 


Respectfully submitted 


burly fs 
Beverly Gross 


Assistant Corporation Counsel 


cc: Taggart Adams, Esq. 
Dominick Tummaro, Esq. 
William Rothberg, Esq. 
So. Bogan, Esq. 
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David ‘Raff, Esq. ° 

49-51 Chambers Street 

Suite 220 ee ae eo a .° 
Hew York, New York 10007 . ' 


Dear Mr. Raff: i 2 


In view of the imminence of the Court ordered journeyman's 


‘test, I wish to bring to your attention some matters which I believe 


reflect that Local 28 needs strong encouragement to comply with the 
intent, as well as the letter of the Order and Judgment of Judge Werker. 


On October 3rd, the closing date for filing applications for 
Saturday's examination, two supervisors for the Recruitnent and Training 
Program Inc. (R.T.P.) met with Mr. Harry Rueckert at the union's office 
by prior arrangement. While the three men were going over the group 
of applications for non-white individuals recruited by R.T.P., they 
were joined by Edward Stack, Local 28's president. Mr. Angelo Gonzales, 
one of the R.T.P. representatives, tendered an R.T.P. corporate check in 
the amount of $400 to cover the filing fee for 16 cf the individuals. 
Mr. Stack advised him that the check would not be accepted because it 
was not certified, and R.T.P. was required to produce a certified check. 


When it was agreed among counsel that Local 28 could limit 


‘the manner of payment to certified check or money orders, it was my 


understanding that the union wished to avoid difficuities hat might 
arise from the use of personal checks. I doubt whether the possible 


-tender of corporate checks cccurred to anyone present at that meeting. 


Mr. Stack's decision to construe this condition to excludes R.T.P's 
corporate check was unduly restrictive and, in my opinion, indicates a 
strong negative intent in the discharge of the union's obligations. 


While Mr. Gonzales and his colleague, James Champion, were in 


-Mr. Rueckert's office, an unidentified white male entered from the 


next office and told Mr. Stack that he had a phone call asking whether 
“one of our guys" could come down to file an applicaticn even though 

it was after the 12 o'clock deadline. Mr. Stack left Mr. Rueckert's 
office with this individual. Later, while Messrs. Gonzales and Champion 
waited in the reception area for the certified check to arrive from 
their office, they heard the receptionist advise a black applicant that 
he must sign a statement indicating his application was filed after 

12 o'clock. This incident is mentioned only to illustrate that any 
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accomodation made to non-whites as to late filings was not necessarily 
due to an attitude of affirmative cooperation by Local 28. 
| 
While waiting in the reception area, Mr. Gonzales spoke with 
a would-be applicant whose first language was Spanish, and Mr. Gonzales, 
who also speaks Spanish, was able to ascertain his difficulty and to 
e assist him. 


sae The individual had responded to the Spanish-language advertis- 
ing. . Said advertising used the word “hojalatere" which is an archaic 
ol word importing the meaning "tinsmith) and was understood by many Spanish- 
speaking persons as referring to body fender work. This individual was 
@ applying for what he thought was a body fender examination. R.T.P. 
; had received many calls and visits from Spanish-speaking individuals 
p Similarly confused by the poor translation of the words sheet metal 
worker". Local 28 did not provide ney did it ask the City to provide, 
Spanish-speaking personnel to aid applicants who responded to its Spanish- 
language advertising. 


During the week of September 22 I made two phone calls to 
Local 28's offices after 6:09 P.M. and one such call during the week of 
October 7. A recorded announcement advised me of upcoming union meetings 
and other current, updated union news. It did not mention the test. 
@ Nor did Local 28 mention that it maintains this information service during 
discussions of the publicity campaign for the test. 


We were of the impression that the union intended to send travel 
maps to applicants along with the notification of where to appear for the 
test. Yet none of the letters received by R.T.P. applicants contain 
such maps. Since all the testing sites are located in travel-complicated 
parts of Queens, this omission by Local 28 creates an unnecessary and 

_e@ostly burden which could have been easily and cheaply avoided. 


These incidents illustrate the necessity for anticipating 
and guarding against any actions or omissions, intentional or unintentional, 
‘which might undermine fair administration of the test and further imple- 
mentation of the Order. 


Respectfully submitted, 
W. BERNARD RICHLAND 
CORPORATION COUNSEL 


@ 
. Beverly Gross 
Assistant Corporation Counsel 
& 


CC: Taggart D. Adams, Esq. 
Dominick Tuminarc, Esq. 
William Rothberg, Esq. 
Sol Bogen, Esq. 
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LAW DEPARTMENT 
MUNICIPAL BUILDING 
NEW YORK, N. Y. 10007 
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OL W. BERNARD RICHLAND, CORPORATION COUNSEL 


November 14, 1975 


Mr. David Raff, Esq. 
Administrator 

49-51 Chambers Street 
Suite 220 

New York, New York 10007 


Dear Mr. Raff: 


I would like to bring to your attention several matters 
which I believe require early resolution. 


1. ‘fhe Memorandum and Order of October 23, 1975 specifically 
approved paragraphs 5, 6 and 7 of thse Affirmative Action Program (Program) 
submitted by you to th» “ourt on October 7, 1975. Only seventeen (17) 
non-white applicants passed the test called for in paragraph 5 and all 
of them are required by paragraph 7 (a) to be admitted as journeymen 
members of the union by December 1, 1975. My best recollection is that 
all counsel agreed that the nineteen (19) successful white applicants 
also be admitted, thus meeting the requirements of paragraph 7 (b) (i). 
At this writing, I have received no copy of a response to your October 
«2 letter to Mr. Bogen concerning this matter, which must be resolved 
+n less than two weeks absent a prior modification of the Memorandum 
and Order. 


2. Paragraph 13 was also approved by the October 23 Memorandun 
and Order. This requires, inter alia, that those who fail the journeyman's 
exam be notified of their possible eligibility for advanced standing in 
the apprenticeship program. The Memorandum and Order approved the concept 
of advanced placement. However , the form letter dated October 30, 1975, 
supplied by Mr. Bogen does not contain the required notification. 


3. The Memorandum and Order approved paragraph 23 of the 
program which contains, inter alia,provisions requiring work sharing 
among apprentices. To the best of my knowledge, these provisions are 
not being implemented and there are no existing plans for implementing 
them. We are willing to work immediately with the JAC in developing 
and instituting a practical and equitable program for sharing apprentice 


employment opportunities among all apprentices. 
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David Raff, Esq. -November 14, 1975 


4. Mr. Bogen's letter to you of November 10, 1975 indicates 
the appointment of Mr. Avent as a union trustee to JAC. There is no 
indication, however, whether he replaced Mr. Bretz, Mr. Pennington or 
Mr. Schwartz. This chould be clarified for the record. 


Very truly yours, | Reha Mad 
Beverly’ Gross sag 
-Assistant Corporation Counsel 


CC: Taggart Adams, Esq. 
Sol Bogen, Esq. 

William Rothberg, Esq. 
Dominick Tuminaro, Esq. 


© 
© 

Sol Bogen, Esq. 

One Penn Plaza 

New York, New York 10001 
@ 


Dear Mr. Bogen: 


Pursuant to the discussion of counsel to the parties, 
this date, regarding the effective date of the implementation 


of paragraph 23 of 
9% advise me, and all 
minority status of 


These records 
whether or not the 


@ affect apprentices, have a detrimental impact upon the 


non whites. 


Please provide these records to all counsel no 
later than December 10. 


o Yours truly, 
David Raff, Esq. 
@ cc: William Rothberg, Esq. 
Taggart D. Adams, Esq. 
Beverly Gross, ESq. ;—~ 
Dominick Tuminaro, Esq. 
@ ‘ \ 
o 


DAVID RAFF 
ATTORNEY AT LAW 
BUITE 220 
49-51 CHAMBERS STREET 
NEW YORK, NEW YORK 10007 


566-4874 
TearROne {eeeiees 


November 26, 1975 


the Program, I am requesting that the JAC 
other counsel, of the work history and 
every currently enrolled apprentice. 


are necessary in order to determine 
current employment practices, as they 
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PENNSYLVANIA 6-7570 


SOL BOGEN ‘ ‘ (AREA CODE 212) 


ATTORNEY AT LAW asians | 


By Hand ONE PENN PLAZA, NEW YORK,N. Y. 1000! 


November 25, 1975 


David A. Raff, Esq. 
49-51 Chambers Street - Room 220 
New York, N. Y. 10007 


Re: _- EEOC and City of New York 
vs. 
Local 638 .« «| Lodal 28, etc.., et al 
71 Civ. 2877 (HFW) 


Dear Mr. Raff: 


This is an application on behalf of Local 28 to you as 
Administrator to defer the admission into Local 28 of those 
applicants who passed the Journeyman's Examination of October 1l, 
1975, and who are otherwise eligible (experience confirmed, etc.) 
on the grounds of the severe and unprecedented unemployment 
that has seized the sheet metal industry in New York City 
ie and that is anticipated for the foreseeable future. 


During the past four months, approximately only 1600 
journeymen have been employed; during the same period, only 
an average of about 140-145 apprentices have been working. 
Conversely, there has been approximately an average of 1200 

@ journeymen unemployed and approximately 100 apprentices. 


These figures are documented by (a) the Weekly Manpower 
Reports submitted by the employers to the Union and the Asso- 
ciation, (b) the Weekly and Monthly Remittance Reports filed 
by contributing employers with the several fringe benefit 
@ funds and plans and (c) the employment records maintained by 
‘ the JAC. 


In further demonstra*ion of this unemployment situation, 
the Trustees of the Pension and Welfare Funds adopted for an 
actuarial assumption, projected for the calendar year 1976, 

@ an average work force of 1500 men working 140 hours per month. 
This projection is now being reviewed and considered for re- 
vision in light of the further drastic cuts in employment, as 
hereinafter described. 


In addition to this prevailing unemployment trend, com- 
e mencing about three or four weeks ago, the City of New York 
and the State of New York, as a consequence of the "fiscal 
crisis," directly, and through their various agencies indirectly, 
have issued "stop orders" and cut back on virtually all existing 
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SOL BOGEN 


ATTORNEY AT LAW 
@ David A. Raff, Esq. -2- November 25, 1975 


construction projects, and have placed "holds" on all jobs 
due for award, bringing to a halt virtually all City and 
State construction activities in the sheet metal industry. 
@ This cessation of work has thrown approximately 300 more 
journeymen out of jobs and onto the unemployment rolls. 


The following is a list of the subject sites and the 
attending sheet metal contractor: 


@ Jobsite Contractor 
»+° , Hunter College re : Allied 
Parkwest High School Alpine 
Lote 2s Alpine 
® C.C.N.Y. Alpine 
Science and Technology Bldg. Alpine 
Hunter College Alpine 
PS. 397 é Alpine 
e Northeast Brooklyn High School Brook 
PS. JO Brook 
Baskerville Hall Brook 
I.S. 43-44 Brook 
; Lehman College a Federal 
@ North Academic Center Federal 
I.S. 240 General 
Lehman College General 
tee 99d Howard~Martin 
@ Hunter College _ Howard-Martin 
Recreation Center Howard-Martin 
New Dorp Hich School ' Rice 
Manhattan C.C. Simpson 
& \ 
Flushing Bus Terminal Space 
Stoney Brook Hospital Triangle 
0G. 227 Vikin 
@ g 


It is a matter of public record (a) that the City has 
slashed $345,000,000 from its projected construction budget, 
leaving a balance of only $74,000,000 for limited renovation 
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» David A. Raff, Esq. -3- November 25, 1975 


work--which is now seriously in doubt, and (b) that pro- 
posed construction bond issues were overwhelmingly defeated 
by the public at the last election. 


The public statements of Governor Carey and Mayor Beame 
unequivocally confirm the current unemployment disaster in 
the construction industry and make certain that until the 
financial crunch and pending "default" are resolved, there 

‘ shall be no State or City construction programs. 


The full impact of the debacle in the public sector is 


- > . mow starting to reverberate throughout private construction, 
: “with its attending domino effect of corresponding "cut 
backs," “stop orders" and lack of JObs.. 


It is in the context of this overwhelming unemployment, 
present and immediately potential, that the admission of any 
applicants into Local 28 membership is sought to be deferred. 
There are simply no jobs for these applicants--or for the 
current 1200-1400 unemployed journeymen or the 100 plus 

& apprentices. To compel admissions at this time would be 
grievously unfair both to the applicants and to the Union. 
It would serve no purpose. It would constitute, at best, an 
act of futility and a cruel public hoax. 


The admission of these applicants at this time would in 
eo . nowise effectuate the purposes of the Affirmative Action 
Program-~-and the Order and Judgment of the Court--unless a 
"numbers game" is sought for other purposes; and deferment at 
this time for the cogent reasons stated--known and understood 
4 by all parties and the public--would in nowise dilute or under- 
. mine the Program. A deferment of admission now would actually 
demonstrate a desirable flexibility and fairness of the Program 
to recognize and deal effectively with specific problems as 
may arise from time-to-time. 


It is respectfully requested that you exercise the power 
and authority vested in you as Administrator to defer the. 
ae admission into Local 28 membership of those applicants who 
passed the Journeyman's Examination, and who are otherwise 
eligible, until such time as their admission would be mean- 
ingful for the applicants and the purposes of the Court's 
Order & Judgment and the Affirmative Action Program. 


In view of the seriousness of the matter of admissions 
and the relief requested herein, it is respectfully requested 


ue 
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David A. Raff, Eeq. -4- November 25, 1975 


that you convene a formal hearing, with the attendance of 
a Court Reporter, for oral argument and the development of a 


written record. 


Very truly yours, 


SOL BOGEN 
SB/f£1/opeiu/153 
Ce. (By Hand) 


Taggart D. Adams, Esq. 

Assistant United States Attorney 
1 Saint Andrew's Plaza (5th Floor) 
New York, N. Y. 10007 


Beverly Gross, Esq. 

Assistant Corporation Counsel 
Municipal Building (Room 1757) | 
New York, N. Y. 10007 


Dominick Tuminaro, Esq. 

Assistant Attorney General 

Two World Trade Center (Room 7825) 
New York, N. Y¥. 10047 


Rosenthal & Goldhaber 

“44 Court Street (9th Floor) 
Brooklyn, New York 11201 
Att: Willian Rothberg, Esq. 
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Recruitment and training Presram 


162 Fifth Avenue, New York, New York 10010 (212) 691-0660 


OFFICERS 

BAYARD RUSTIN 

Chairman 

ROWLAND WATTS 

Vics Chaiwman 

GDWARD GONZALEZ, Jr. 

Secretary 

RICHARD RAVITCH : 
reasurer e 


BERNARD J. ENGLANDER 
OOROTHY I. HEIGHT 


A. PHILIP RANDOLPH December 2 > 1975 


dOHN SOMERS 
Counsel 


@ EXECUTIVE STAFF ; 
ERNEST G. GREEN 
Executive Director 
Deputy Enecviive Director Mr. David Raff, Director 
_ Ouecsor et Operecet Employment Law Clinical Progr 
FRANK WILLIAMS, Jr, * 49-51 Chambers Street ; , 
QOlrector of Finance 
MELO OFFICES Room 220 
7 alee New York, New York 10007 
f SMattapan, Mass. 126 
BRIOGEPORT, CONN. ¥ Z 
Bdgeport Conn. 06607 Dear Mr. Raff: 
052.8 Westenester Avenue ‘ . 
iggy noctoomtncns Due to the numerous complaints R-T-P, Inc. is receiving 
S ene from its applicants who took the Local #28 Journeyman 's 
a sot UITALOL NX. ‘ Examination held on Saturday, October 11, 1975, this office 
pears feels compelled to bring to your attention, the sum and sub- 
ae Bree i its stance of those complaints. : 
” ” CLEVELAND, 0. 5; 
10616 Euclid Avenue : Ss wie . ne < 
cate Following notification of test results, our offices received 
. ace west en tan a flood of telephone calls, as well as numerous office 
Sas ae. visitations from applicants who either (a) had questions 
 Bumem NG. 27737 to raise about their test scores or (b) complaints to make 
Heleibech Avenue about the conditions and environment in which the test was 
$00 Heidelda 
Evansville, ind. 47713 e 
GREENSBORO, WC. given * 
+ tense: EB ee 
” 917 west 123:n Street With respect to the questioning of the test scores, four 
pectiontbaatanen basic issues were vocalized. In the first instance, most 
Hempatesd, NV. 11550 of the applicants felt supremely confident that they per- 
MOUSTON, Texas formed above minimal standards. In all but few gases, there 
Mino: bd ome iP : : : ’ 
: naesh eaiumet Br were expressions of confidence in taking the examination 
@ "LEXINGTON, KY. and no doubts as to the outcome being anything other than | 
€37 Georgetown Street € abl 
Lexington, Ky. 40593 avor e. rs 
MOTs Fourth tees 
eae Regarding the matter of examination's conditions and en- 
I Washi, Tenn, 37258 viromment, mention was made of the fact that: 
( oogee i 
@ Rew HAVEN, CONN 1. A picket line was in motion in front of one of the 
Wow Haven, Conn. cenit test sites. ‘ihe picketers were protesting in a 
310 west Church Suiset manner that was distracting and insulting. 
_ Orbando, Fla. 32805 
PASCAGOULA, MiSs. 
1615 Convent Avenue ; ° 
gquis. Miss. 39557 3 
b riplabltabea Rt. 
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“Mr. David Raff, Director 
December 2, 1975 
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2. Photographers were moving about during the examination taking 
pictures of the minority group members as they assembled the 
work project. Again, this was very distracting. 


3. Varying from test site to test site, instructions given by 
the examination proctors were in some instances, unclear, in 
some instances contradicting and in others, misleading. 


R-T-P, Inc., would very much appreciate your office looking into 
- the matter cited here. , 


: Respectfully your: , 
: a 


: 
Qonadd\. 


Donald L. Roffle 
Director of Operations 
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LOCAL 638 ... LOCAL 28, SHEET METAL 
WORKERS et al., 


Defendants 
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‘ MOTLON FOR AFFIRMATIVE RELIEF 


W. BERYARD RICHLAND 
Corporation Coimsel 
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UNITED STATES DUSIRICE. Comer 

SOUTHERN DISiltiC2 Gi itd “YORK 

EQUAL EMPLOY #7 OPPORLUNLIY COMMISSION te Lae. 2677 
ad T12 CliyY Ce Yor, ¥ (H.F .W.) 


. * Plaintiffs ; 


~against- 


TOXCAL 638 ... TOCAL 28, SHEBT MBPAL 
WORKERS et al., 


Defendants 


« 


MEMORANDUM IN SUPPORT OF 
’ ‘MOTION FOR AFFIRVATIVE PELTEF 


In its Opinion and Order of July 18, 1975, this Court specifically 
found that both the "JAC and Local 28 have a clearly deserved reputation 
in non-white commmnities of discriminating in the administration of the 
Local 28 Apprentice Program" and that they “are under an obligation to 


take affimnative action" to remedy the effects of their discrimination 


%& a Gis 
(at p. 36).. Two specific directives of this court were the git 


~ e 
an annual jourmeyman's test, held this year on October 11, 1975, anc fies ~™ 
giving of an annual apprentice test, scheduled for December 13, 1975. Q 
(Order of Noverber 13, 1975). In addition, Local 28 and JAC are wdec 

a specific mandate from this Court to conduct an advertising and publicity 
campaion to dispel their discriminatory reputation (Order and Judgment, 
August 28, 1975, P 21 [h]). As to each of the above tests, Local 28 and 
JAC were further ordered to advertise that "Ihe test is to be administered 


and that it will be conducted and graded in a non-discriminatory manner" 


+e of 
Ci. oud 


i? 


(id, P 21 [b] pte] ). 

Notwithstanding the above, several of the sites of the Octcber llth 
journeyran's test were. picketed hy Local 28 members, led by the Recording 
Secretary of tc mion; Mr. Edvard J. O'Reilly. The signs they carried 
expressed unmistakable hostility toward the Court's order and civil 
rights in general. Several of the non-whites being tested = these sites 
reported to the City's observers that they felt threatened and intinddated 
by this demonstration. | 

On Noverber & 1975 an advertiserent appeared in the Daily News, 
calling upon the public to "join us in our fight for equal rights" at 
a rally to "protest government court orders which dictate quotas, per- 
centages and preferences for some in the sheet metal industry." On its 
face, the ad appears to have been placed by the union. The demonstra- 
tion was held on Novenber 6, 1975 at City Hall Park and Foley Square, 
attended by several humdred men carrying hand lettered signs. The 
union flag and banner were prominently displayed at the head of the 
parade, which was led by Mr. O'Reilly shouting instructions through a 
bull hom. ee 

ig, Tis sn 
“, The following were ationg the messag2s on the signs: - Si". 


o din , 


~ - 
“Equal Opportunity for who? U.S. Goverment says - 
only minorities. Says who?", "Black is beautiful 
tan is grand but Judge Henry Werker is getting wey 
out of hand"; "Civil Rights Act 1964 for all 
1975 taking rights away from many"; "Federal govern- 
Ment has civil service and equal rights not 293" 


A Rally Reporting Card bearing the endorsement of Messrs. Stack 
and O'Reilly was given to the demonstrators for completion and retum 


to the union, which is an express indication that the micn leadership 


sponsored the demonstration. ; 901589 


It is subr! i tted that the above actions , notwithstanding the First 
Amendment right-+.- > the wad toa jenbers and leadors to demonstrate, 


flouted the terms o*' the C.dars of this Court to apenas from any action 


which would tend to Wet ve individuals of penvenieien, or es the 

effect of fete, cn account of race or national erigin, and 

to take affirmative stex_ to disvel their discriminatory imace in the 
minority community. Not only does such an in ge interfere with recruit- 
ment of non-whites to take Local 28 and JAC tests, but necessarily has 

“@ Carry-over effect which creates a taint in the testing environment 
itself. 

While not challenging the First Amendrent rights of Local 28 
menbers and leaders to demonstrate, we ask that they be directed to 
“conply with their obligations under the Orders of this Court by taking 
affirmative steps to overcom their increasingly intensified negative 
image in the minority community, the inevitable consequence of the 
Gemonstrations. 


. There can be no serious argument that the demonstrations , in 


* 
ee % 
e — — Se ew 
wees : oe 


conduct intended to influence in subtle ways the public, incluéins 
minority conmmumity. Bakery & Pastry Drivers & Helpers Local 802 ve 
Wohl, 315 U.S. 769,776 (1942, DOUGLAS, J.). The United States Supreme 
Court has held that when "speech" and "nonspeech" elements are so com 
bined in the same course _of conduct or demonstration, that conduct or 
demonstration, if violative of a sufficiently important govemmental 
interest, can be enjoined even though such re gulation involves an 
incidental limitation on First Amendinent freedoms. United States v. 


O'Brien, 391 U.S. 367, 376 (1968). Clearly, the conduct he 2 2 described 


901500 


i 


by Local 26 officials violated an important govemmmental interest 

saniacclneiee generally, in federal and local anti-discrimination laws 
d specif. aE ints Court's Order and Judgment of August 28, 

1975. Furt’= =, there is an additional governmental interest in ensuring 

that a Setiaas Court's order, regardless of its relation to any specific 

Subject matter, be fully complied with. It bears repeating that we 

are not asking for the suppression of any communicaticns by, the wnicn 

but only that their conduct, apart from those protected commmicaticns, 

implement the terms of this Court's orders. 

We believe that an even greater burden falls upon the wmio 
and its officials as a result of the actions above described. Advertising 

that a prefereace in selection will-he given to non-white jommeymen 
and apprentic2s is belied when a public message expressing a contrary 
attitude is conveyed at the sam tine. 

Accordingly, we are asking the Court to direct the union leaders 
to take certain limited affirmative steps to assure that the non-white 
epplicants who appear for the Decenber 13th test find a supportive 
and non-discriminatory environment. The City of New York is prégared 
to offer its assistance in this regard by the appearance at Eecntne. 


eet 


~ 


Deputy Mayor Paul Gibson, himself a non-white, to eo in welcufitc . 


remarks. 

Respectfully submitted, 

W.BERNARD RICHLAND 

, Corporation Counsel 
Attomey for Plaintiff 
- City of New York 
Beverly Gross 
Ellen Sawyer, 
of Counsel <7 1. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EQUAL EMPLOYMENT OPPORTUNITY 


| COMMISSION and THE CITY OF 


| 
. 


NEW YORK, 
Plaintiffs, 71. Civ, 2877 (HFW) 
-against- NOTICE < OF JF MOTION 


LOCAL 638 ... LOCAL 28, SHEET 


METAL WORKERS et al., 


i 


Defendants. 


Thomas J. Cahill, United States Attorney 

Attn: Taggart D. Adams, Asst. U.S. Attorney 

1 St. Andrews Plaza 

New York, N.Y. 10007 

Louis J. Lefkowitz, Attorney General 

Attn: Dominick Tuminaro, Asst. Attorney Senneat 

Two World Trade Center 

New York; N.Y. 10036 

Sol Bogen, Esq. 

1 Penn Plaza 

New York, N.Y. 10001 

Rosenthal & Goldhaber 

Attn: William Rothberg, Esq. 

44 Court Street 

Brooklyn, N. ¥. 

PLEASE TAKE NOTICE that plaintiff, the City of 
New York, will move this Court before the Honorable Henry F. 
Werker in Room 2703 of the United States Court House, Foley 
Square, New York, N.Y. at 5 o'clock in the afternoon of 
December 3, 1975, for an order directing the defendants to 
take certain affirmative steps to assure a) the fair adminis- 
tration of the apprenticeship entrance examination scheduled 
pursuant to the Order and Judgment of *ugust 28, 1975, and 
) that the injunctive relief afforded by that Order and 


udgment is implemented effectively. 


VU1L592 


Respectfully submitted, 


W. BERNARD RICHLAND 
Corporation Counsel 
Attorney for Plaintiffs 
Municipal Building 
New York, N. Y. 10007 


by: 
BEVERLY GROSS 
Assistant Corporation Counsel 
566-2197 
Dated: New York, N,Y. 
November 28, 1975 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION and THE CITY OF . : 
NEW YORK, 
¢ 71 Civ. 2877 (HFW) 
Plaintiffs, . 
: AFFIDAVIT IN SUPPORT OF 
-against- MOTION OF CITY OF NW 
: YORK FOR AFFIRNATIVE ~ 
YOCAL 638 ...« LOCAL 28, SHEET RELIEF es Ne oe 


METAL WORKERS, et al., 


Defendants. : 


“STATE OF NEW YORK ) 
CITY OF NEW YORK ) ie 
BEVERLY GROSS, being duly sworn, deposes and says: 
1. I am an Assistant Corporation Counsel in the 
office of W. BERNARD RICHLAND, attorney for plaintiff City 
lof New York and I am familiar with the facts of this case. 
2. I make this affidavit in support of the City's 
motion to raquére the defendants to take affirmztivsa steps. 
to attain meaningful compliance with the Order and Judgment 
of August 28, 1975. 


3. In accordance with said Order and Judgment, 


par. 2l1(c), an examination for admission to the apprentice- 


ship program is scheduled to be held on Saturday, December 13, 
1975. Based upon the occurrences recited below, it is 
l|xreasonable to conclude that a directive from this Court is 
necessary in order to assure that defendants meet their 
obligation to act affirmatively to recruit non-white appren- 
ltices and to overcome their discriminatory reputation in 


the non-white community (Slip opinion at 36 - 37). 
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4. At the occasion of the Court-ordered journey- 
man's test held on October 11, 1975, a small group of Local 
28 members picketed several of the test sites, led by 
Mr. Edward J. O'Reilly, Recording Secretary of Local 28. 
Reports made to me by ecbservers for the City stated that 
many of the non-white testees reported that this activity 
was intimidating to them. Such perception indicates that 
the discriminatory reputation of defendants has been confirmed 
No action has heen taken by defendants to ane ie this 
eiterunebe result. 

5- On November 3, 1975, an advertisement appeared 
in the Daily News, calling upon the public to "join us in our 
fight for equal rights" at a rally to “protest government 
court orders which dictate quotas, percentages and prefer- 
ence for some in the sheet metal industry." (Exhibit A, 
jattached hereto) The ad, on its face, appears to have been 
placed as an official act of the union. The rally was held 
on November 6, 1975 at City Hall Park and Foley Square. “here 
were several hundred men carrying hand lettered signs, the 
messages on which communicated dissatisfaction with the 
Court's decision. (The samples of these signs appear in 
photographs which we will offer at oral argument if the Court 
desires). Leading the parade of signs and prominently 
displayed at the front of the line were the union flag and 
banner. Mr. O'Reilly was particularly visible giving directiors 
through a bull horn to the marchers. Mr. Edward Stack, 
President, who also carried a bull horn a ooesccmualieat by 
Messrs. Harry J. Rueckert, Financial Secretary/Treasurer and 


Robert Schluter, JAC Training Coordinator. (Photographs 


reflect the participation of this group). 001595 


6. While we do not here challenge the defendants’ 


ee right to protest as a protected form of political expression, 


we think it appropriate under the terms of the order that 
e they accept the consequences of their actions and be required 


; ee is a 
to’ take every necessary step to dispel their discriminatory 


reputation and to actively encourage the participation of | 
@ mon-whites as union and apprentice members. 
7. This application is made at this time since, 
re view of the above, it is legitimate to anticipate the 
. possibility of further demonstrations by union members, as 
is their right, at the December 13th test site, placing a 
burden upon union officials and JAC trustees to design a 
eo ; plan of action contemporaneous with such demonstration, 
designed to offset the negative impact on applicants for 
the apprentice test. Specifically, we request that Jat neues 
be directed: | 
a. to advise the police in the test site precinct 
of the possibility that such demonstration may occur, and 
fi to advise the police that it has occurred if that be the 
case, and to request the presence of the police during such 
demonstrations; and, 
b. in the event such demonstrations do occur, 
that the union officers and the JAC trustees be physically 
present and conspicuous at the test site to encourage and 
| | welcome the oe and, if necessary, to escort the 
applicants between the demonstration location and the test 
s / - . } site location; and, 
es to confine the demonstration, in an attempt 
to limit the potential for physical violence, toa location 
eo; | no closer than across the street from the entrance to the 


testing site. * : 001596 


8. Even should there be no demonstration, we 


ask that the union officials and JAC trustees be physically 
present to make all necessary efforts to assure that the 
testing environment is welcoming and free of seemingly neutral 
incidents which may nonetheless, have a discriminatory 
impact. 

WHEREFORE, it is respectfully requested that this 
Court grant the above relief and any other relief it seems 
appropriate. | 


Dated: New York, N.Y. 
evember 2G , 1975 


! “ , 
- Bev; oF oe 


BEVERLY GROSS 
a 


Sworn to before me this 


at day of etember, 1975. 
ig t Baa 


ae F. BRUNO * 
Notary Fuzic, 2 =e cf Nay York 


a No. 22.2:57551 
Qualified n Wats Ccunty 
Cor.mizsion £ Exc ses ..grenoo, 197g: 
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On THURSDAY, ROVENSER 6. 175 at 12 KOOU a demonstration at CITY HALL 


i . will take place to pro! to protest the Fedzrai Court Crder which was rendered agair against 
|e Local Union which we consider discriminatory and unfair. 
We urge all our members end families to attend this demonstration at City Hall. 
Please bring this postcard with you. Sign tis card and turn it in to an officer of 
Locai Union 28 at this ccmonstration. Assemble at City Hall sic anal Union . 
28's banner. : 
® ‘ j v 
; Fratematly yours, : 
Edward Stack, President Edward O'Reilly, Rec. Sec’y. 
Member's Signature LA.# 
® <Q ; | 
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JNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SQUAL EMPLOYMENT OPPORTUNITY 
SOMMISSION and THE CITY OF 
NEW YORK, 


Plaintiffs, 
~against- 
BOCAL 638... LOCAL 28, SHEET 


METAL WORKERS et al., 
Defendants. 


KC Oropat iN O(2d9TON Bb JEFE NDANTS notion 


NOTICE-—OF-MOTION 
and-AFFIDAVI? 


W. BERNARQ RICHLAND 


Corporation Counsel, 
Attorney for... pefendants-" 


Municipal Building, 
566-2197 New York, N. ¥. 10007 | 


Due and timely service of a copy of the 
within 
is hereby admitted. 


SIN RLO MOV Recs ctcepisea tose ncist auasteroneereeees VO omc: : 


Cre rere irrrtrrrrrrrrr rrr errr i itt itr ire ttt oe 


Attorney for 
To 
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oeows ceecesecdepeosesonssonscoscescs Ti sdansussana posse ceensasseesssun’y Esq., 
Attorney for 
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on 2 || UNITED STATES DISTRICT CouRT 
ne 
= 3 SOUTHERN DISTRICT OF NEW YORK 
= ie Oh dh ke os oe te ae ao 
5 EQUAL EMPLOYMENT OPPORTUNITY 
, COMMISSION, 
Plaintiff, 
7 | : 71 Civ. 2877 
-vs- 
8 e 
, LOCAL 26, st al., 
Defendants. 
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ce B ef ©. Ff 6 : 
3 | HON. HENRY F, WERKER, 
14 District Judge. 
15 . New York, N. Y. | 
December 3, 1975 - 2:00 p.m. 
16 
Appearances 
17 
TAGGART D. ADAMS, ESQ., 
18 LOUIS CORSI, ESQ., 
Assistant United States Attorneys 
19 [Attorneys for EEOC] 
ae SOL BOGEN, ESQ., 
Attorney for Local 28. 
21 | 
i WILLIAM ROTHBERG, ESQ., 
* 22 Attorney for Employers Association. 
we? 8B ; ip ; ‘ iin, ae 
_ DOMINICK TUMINARO, ESQ., 
e Assistant Attorney General bs 
a (Attorney for New York State] 
25 
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Appearances:  {feontinued) 
BEVERLY GROSS, ESQ., 
Assistant Corporation Counsel, 
{Attorney for New York City] 


Also Present: 


DAVID ROFF [Administrator] 


001601 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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jqsr | 3 
{Case called,] 
THE COURT: Good afternoon, 
MS. GROSS: Good afternoon, your Honor. 
The City makes this motion, your Honor, at the 


suggestion of your Law Clerk that you wish such a motion 


to be made and makes it specifically ae toward the 
apprentice Se ee coming up a week from Saturday at 
which logic would lead a reasonable person to anticipate 

| 
the possibility of a repetition or continuance of prior 
activities by union members and officials which we believe i : 
are in complete derogation of the Court's order in the manner 
we have indicated in our affidavit and our brief. 

We, therefore, while we recognize that this 
may not be considered an earth shaking matter we think 
that it goes to the subtle nature of discrimination and 
that the cumulative behavior of union officials at this 
point warrants a directive of the Court. 

THE COURT: Mr. Adams. 

MR. ADAMS: Your Honor, the EEOC while fully 
in accord with the goal espoused by the City's motion 
believes that this might be a time and a question which 
is better handled by judicial non-intervention. We think 
that an order of the sort sought by this motion is 


probably cumulative over the injunctive relief granted 
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in the order and judement dated August 28th. 

In addition, we think that the United States 
has no evidence of its own nor has it been provided any 
that there is to be a demonstration or physical violence. 
We think there is a very thin line between exercise of 
First Amendment rights and activities which would be in 
derogation of the affirmative vel int ordered by this 
Court, 

There have been demonstrations in the past which 
the United States does not believe are are in derogation 
of the Court order with a certain exception of a few 
probably unrelated activities which we have now under 
investigation. But there has been no evidence at this 
point, we think, to support an additional order of the 
nature seen by the City. 

However, we do think that the end sought by the 
City's motion are things that ought to be considered by 
the leadership of the union and taken into account because, 


as we reiterate, we believe there is a thin line between 


exercise of the rights of demonstration, First Amendment 


rights, and the activities that must be taken as affirma- 


.tive action under your Honor's order. 


“THE COURT: Mr. Tuminaro. 


MR. TUMINARO: Your Honor, I have become 


0016038 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
PO QUAR YEW YORK. N.Y. — 791.1020 


AT 


aie 


® & 8B RB 


Lo>) 


co 


© 


10 


11 


on behalf of the EEOC, would have nothing to say. I think 


journeyman's examination conducted on October 1l, 1975. 
J 


‘say us meaning the union editorially here -- there were 


jqsr 
familiar with the matter only through the papers of the 
City and have no independent knowledge of the exact nature 
of what took place in the past both with respect to the 
test and later on with respect to the demonstration. here, 
So we are not taking an affirmative position on the matter 
in question. | 

THE COURT: Mr. —7 

MR. BOGEN: Your Honor, there are a couple of 
things I would liketo say. One is that I would probably, 


on the papers and the statements made by the U. S. Attorney 
on the reading of the papers your Honor should formally 


| 
| 
| 
deny the motion out of hand. But it gives me an occasion | 
to communicate to the Court with respect to the attitude 
expressed by the City in the papers. 

In the first place, the small group or demon- 


stration that the City alludes to in affidavit by Miss 


Gross without personal knowledge had to do with the 


That examination, as your Honor might recall, was conducted 
in four separate sites at two times each, roughly eight 
periods of time when the test was given. 


To the best of our knowledye -- and when I 
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two pickets, two pickets throughout this entire period. 


A good portion of the time it rained and I understand 


the pickets disappeared. The matter was up for discussion 


and it developed that there may have been a third picket 
which we couldn't identify and that was at best. I think 
there may have been an allusion to force. There were 

only two pickets at eight sites taken into consideration. 

The union did not learn of that until the eve 
of the examination and by the union I mean the chief 
executive officer, Mr. Stack,who is scheduled to be here. 
He might be in the building. We were led to believe this 
mignt be conducted in chambers and then we had information 
it was Room 107 “a I suggested they might try the old 
courtroom downstairs. 

Mr, Stack will be here and he has intentions 
to be here. He left about one o'clock from the union 
and he may get here during the course of the argument. 

We learned of this at approximately 4:30. We 
attempted to do everything we could to discourage those 
people who we knew were involved with that. We couldn't, 
No incident took place. There was no violence. There is 
no intimidation, There is some allegation in the papers 
by Ms. Gross, again third or fourth removed, that there 


waS a crowd Or some people were intimidated. 
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How, under the circumstances, is beyond belief, 


but that is it. The second incident that is related to 


in the papers has to do with a public demonstration chat 


took place, I believe, November 7 or 6, your Honor. At 


that time -- 


THE COURT: There is Mr. Stack. 


MR. BOGEN: Yes, let the record reflect that 


Mr. Stack and Mr. Rueckert walked in at this time. 


At that time with the public demonstration, 


your Honor, there were approximé | r three to five hundred 


people involved. We didn't keep a tab. We attempted to 


catalogue who was going to be present. It was a mild 


demonstration in terms of the activity taking place in 


front of this courthouse and other places. As a matter 


of fact, this afternoon one took place in connection to 


some matter near here. There were no arrests, peaceful, 


orderly. Some of the placards may have been questionable 


in terms of taste but nothing inflammatory, nothing ex- 


ceptional. No arrests, your Honor, 


Certainly that represented an expression of free 


speech and assembly consistent with the First Amendment. 


however, in a conference with Mr. Roff, your Court appointed 


_ There was some conversation after that demonstration, 


administrator, to the effect that he was Cisturbed about 
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an ad that appeared in the Daily News. The ad is about 
three-quarters of a half inch by two to three inches. 

Tile COURT: pi oaacenee it. 

“MR. BOGEN: It's of little or no significance 
as we underst.cd it, Mr. Roff saw fit to communicate 
with the Court with respect to that. Mr. Rofé was advised 
that there ae o a demonstration and, as I understand 
it, he had no objection. He had no comment with respect 
to the. activities that took place. 

The ad, apparently because of the nature of 
some of the words for which I claim no authorship or any 
of the union leadership frankly, appeared. we say, in 
the first place, that I was a little surprised, if I can 
take a step back, with respect to the motion before his 
Honor except when Ms. Gross advised me as to such a 
motion she indicated she was directed or requested to bring 
on such a motion by your Clerk. 

It would seem to me that the better procedure 
vila have been, if Ms. ever or the City, since the City 
seems to be isolated in bringing forward this motion at 
this time, would have been to bring the matter before Mr. 
Roff who has held himself available and accomodated the 
parties in a number ot: diting areas, Rather than impose 


upon the Court's time and effort I respectfully submit 


Beaks 
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the matter should have come before Mr. Roff for discussion 


and airing. There is nothing that has taken place from 


the date of your Honor's order and judgment that would 


remotely suggest that Mr. Roff is not qualified or available 


to exercise this. As a matter of fact, he exercised his 
jurisdiction repeatedly on matters that are before the 
Court today. 

Practically, the two areas in this situation, 
assuming there was something ea a demonstration, any 
activity at this point, the formality of it which the 
union would oppose, which the union has no knowledge of 
at this time would only glorify and make martyrs of some 
people who are really disgruntled with respect to the 
actions of this particular case. We are not looking to 
create a monster ourselves. 

When the matter came to our attention, as I 
say, we brought it ners Roff's attention, the first 
situation. With respect to the public demonstration we 
advised him of it. We say at this point, your Honor, 
we have no knowledge of any incident suggested, intended 
or whatever. We agree with Mr. Adams' observation that 
the Court. intervention at this time, in all due deference 
to your Honor, would ve highly improper from a practical 


@ 
standpoint in the application of his order and judgment. 
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We don't believe at this time that there will be. There 
might be some weecouiens: As a matter of fact, the 

last count we had was 680 applicants for the test. Normal 
percentage running we expect 500, 550 with che normal 
dropouts and no-shows. 


The police are more than adequate to handle 


such a situation. The City in some respect, I think, is 


connected by way of employment of the police to take 
whatever steps it wants if it feels that. But to remotely 
suggest coming here before the Court in anticipation that 
these defendants, in this particular case the union de- 
fendants and also the J.A.C., need the direction of the 
Court, the heavy hand of the Court or the even-handedness 
of be Court in some ae to guide them -- 

THE COURT: Say heavy. I am used to being the 
heavy. 

MR. BOGEN: If the record says it, your Honor, 
I will stay with the record. That your intervention at 
this particular time is necessary -- it isn't. It would 
create more problems than it would resolve. We say to 
you, aS a matter of law, your Honor has gone as far, 
possibly beyond discussion before the Court of Appeals 
tomorrow might suggest -- 


= 


THE COURT: Be consistent, say beyond. 
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MR. BOGEN: Possibly beyond the case as it 
stands now. With that the union has abided by it pending 
our appeals, whatever rights we have in the matter, We 
have conducted ourselves responsively. we have conducted 
ourselves in compliance. In those areas where there was 
a questionable matter we have taken it to Mr. Roff in 4 
constructive fashion, if you will. We haven't hesitated 
to communicate with the parties to explore preblems nor 
have they hesitated to explore problems with us. We 
think this is really the type of thing that adds heat to 
a situation that doesn't need any more heat. 

‘We ask your Honor forthwith to deny the motion. 
We are ee to meet and discuss anything constructive 
as we have. in the past. The test isn't scheduled until 
next eateries, I want to assure your Honor both Mr. 
Rueckert and Mr. Stack, who are the chief executive 
officers of the union, are here in anticipation of any 
development that I couldn't foresee. We have no informa- 
tion. We know of nothing. As P matter of fact, what we 
know of is that it's going to be a rather orderly 
‘examination right with the numbers that are involved. 
Frankly, and I say this with a great reluctance, the 
city's suggestion that there be a political figure that 
comes from the City, a deputy mayor to make speeches and 
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welcoming remarks I think is unnecessary. I think it 

goes beyond what’ his Honor should have in mind in keeping 
this low key. It seems to me we should have a low profile 
in order to give the people an opportunity without the 
pressure, without the lines of police or the formality 

of anticipating problems. 


We ask that the motion be denied, your Honor, 


forthwith, 
THE COURT: I am willing to hear from you, Mr. 
Rothberg. 
MR. ROTHBERG: L — no comments, your Honor, 
MS. GROSS: May I respond? 
THE COURT: I would like to hear from my 


‘administrator, if I may. 


ue. Roft. 

MR, ROFE: Your Honor, I did, in.fsaet, express 
concern over the advertisement which was placed in the 
Daily News. I also had concern over the pickets which 
did appear at the various test sites. As to the pickets 
first, it is true that the only picket that’ I saw in the 
morning was Mr. Edward O'Reilly who is an officer of the 
union sithonens I understand he was supposedly acting as 
an individual, not as an officer, appeared at a time in 


which a great deal of minorities were standing outside 
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the J.A.C. school getting ready to enter into the school, 
He also appeared in company with two other people outside 
one of the other test sites in the afternoon prior to the 
test being administered in full view of where ied people 
saw him. 

I did not intervene or feel it was necessary to 
intervene. It was done in an orderly manner. However, 

I have been advised by the recruitment and training program 
by letter which I received today, and which I will distri- 
bute to the parties, I just got it a few moments ago, that 
they in discussions with the people who did take the exam 
felt that it was, in fact, an interference with the way 

the examination was conducted and chey did feel somewhat 
intimidated. 

The fact was that the test sites were ina 
middle class white neighborhood, that the testing con- 
ditions were of such a nature that (eis possible, although 
I have no hard evidence, that there was some feeling of 
intimidation. I did not want to have a similar thing 
occur where you are dealing with a fairly high minority 
population and a large test population at the J.A.C. 

As far as the advertisement in the paper, I 
am disturbed that possibly union funds -- and I have no 


hard evidence that it was, but the ad did have on it 
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"Sheet Metal Workers, Local 28" -- was used to purchase 


an ad of that nature in a wider circulation paper which 
admittedly is read by a great number of minority population, 
would use it, in fact, for advertising for the journeyman 
test in the Daily News and that it seemed to go against 
your Honor's order that the union should do what was 
necessary to alleviate its image as a discriminatory union 
in a minority community. 

That having such ads, that having such demon- 
eiraviana with the type of language that occurred on the 
Site, that having people picketing outside the journeyman 
school while in and of itself were a series of minor 
little incidences, it creates an atmosphere in which the 
minority community could very well look at the union and 
say they may be on a Court order but they have not really 
changed in their intent. 

I am not at all sure that what the City has 
put before you is necessarily the appropriate way to 
approach this problem, I am concerned that the union 


be put on notice that this type of conduct since the union 


'members are addressed individually in the injunctive 


order as well as ccllectively as the union, that this kind 


of conduct will not be countenanced, will not be permitted 


and is not in keeping with the clear intent of the order 
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that the minority community feel that they do have an 


equal opportunity to come into this union and have an 
equal opportunity to get jobs when they become available. 
THE COURT: All right. Ms. Gross. 
MS. GROSS: To clarify something that got 
fuzzy along the way, we are not directing ourselves to 
the potential of a demonstration or to the demonstrations 


which occurred before. We are addressing ourselves entirely, 


to the obligation of the union leadership to take affirma- 
tive action to overcome a discriminatory reputation which 
has been intensified by these demonstrations. 

| We are wee abe sais Honor, nor would we 
address the question of First Amendment here, although we 
do think picketing is of such a nature that under certain 
circumstances it is not entirely protected. What we 
are addressing is the obliqation of the union leadership 


to do something affirmative that has become something 


———— ee 


that has had a negative impact. 

Counsel for the union in characterizing the 
union is speaking from the collective experience of we 
middleclass whites and saying oe very important, 
it was well ordered, et cetera. The point of fact is that, | 
to the best of my personal knowledge, on the basis of what | 


people told me and I can't speak from personal experience 
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because I am not black, but people who were there at the 
November 6th demonstration indicated a very apprehensive 
feeling as a result of that demonstration. There were 
black members and Spanish surname members who marched 

in that parade who told me personally of the pressure 
that was brought to get them to participate as brothers, 
as union brothers in that parade. 

One indeed was required to wear a Sign around 
his neck in front of the Federal Courthouse, He was the 
only one oe the non-whites required to do that but he was 
required to do that. The point is that we cannot get 
inside people's heads and say,from our position, that 
wasn't terribly important. Because we have information 
to the contrary and as a matter of conscience obviously 
the intent and the result coincided and we are asking only 
that the union leadership be required. 

Mr.. Bogen talks about the intervention of the 
Court not necessary but it has to do with perception. 

The union leadership misperceived, to my way of thinking, 
what its obligation was under the order when it led that 
demonstration. 

There is nothing to say they should have stopped 
the demonstration or individually they couldn't participate 
in the demonstration but they have an obligation to the 


go1i6i9 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


. 1 | 
Jqsr 17 
2 : . : 
Court to do something affirmative not done and as a result | 
@ 3 
| of what went on they have an even greater obligation at 
4 ee ee 
oS this point which includes anticipating. 
os 5° ; 
e E THE COURT: I will listen if you have anything | 
6 
to say, Mr. Bogen. : 
7 
MR. BOGEN: Briefly, your Honor. It's like 
8 
@ a little bit of pregnancy. The City would like a little 
9 
Suppression. The Court administrator would like a little 
10 | ; 
chilling. The union's obligation is quite clear under 
” 11 
| - the order. 
| 12 «|! . . 
| : I submit it’s obligated and fulfilled it in 
| 
2 | | | | 
@ every respect. Obviously something in terms of creating 
14 
atmosphere, et cetera, is a shadowy type of thing. It's 
15 P ; P : : 
different to grope with and handle. Notwithstanding 
& 16 . : 
that I respectfully submit every action we have taken has 
17 : ; | 
- been taken in compliance, rn 
18 
e : I don't believe this Court could possibly 
# consider directing that the union couldn't protest the 
20 i ‘ 
Court's order and judgment. I don't think the Court would 
21 ; ; Bs, ‘ 
Ad want to involve itself with that kind of suppression. 
22 
QO We simply say to you that in our position nothing has 
’ = 
wor 23 
@ 24 . 
anything has taken place that would warrant the Court to 
25 


even give any consideration to this Kind of application 
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| 
| at this time. 
| 


2 F 
3 THE COURT: Well, I take this position, Mr. 
a 4 Bogen: You are fortunate in that you have somebody who 
5 follows the Black and Douglas view of First Amendment 
ie 6 ' Yather than the Warren view of the First Amendment. I 
7 would certainly not suppress anybody's protesting any 
. 8 order that I would happen to ee 
” 9 “However, there is a substantial interest that | 
10 the enceaer has in executing the orders that the 
e 7 Legislature has put forth and I have made certain findings | 
12 with respect to that.. I think the union officers in | 
13 particular have a duty to carry out tae only the letter | 
i @ 14 but the spirit of the affirmative action program and, | 
1b consequently, I couldn't see any possible excuse or 
: 16 justification for their lending themselves to that protest | 
. 7 because under my order that was certainly not an affirmative, 
: 12 | action stance on their part and they have that respon- 
es mess 
| 20 The individual union members Rave a somewhat 
21 lesser responsibility because they are not, under the 
°. 22 circumstances, as knowledgeable as to what has gone on 
() 23 in this Court. But I think Mr. Stack — Mr. O'Reilly 
e oA and Mr. Rueckert have an obligation to this Court under 
25 that order, until it's reversed, to do something affirmatively 
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and I take it that a protest march organized, sponsored 
by the union is not an affirmative action, 

It's negative action. 

rt is perpetuating the reputation that has gone 
on lo these many years since the first order in this 
matter, So that I do want to chill the officers to dist 
extent and say this Court will not countenance further 
activity in that regard. 

I assume that you have some whites as well as 
non-whites and Sisoatioe wie are applicants. I think 
it would be a great thing if Mr. Stack were to go up there» 
and tell these eae this is an honest to goodness test, 
it's a fair test. We want you to do the best you can do 
on it and we will welcome you into the union and into the 
apprenticeship program. That is the kind of thing TI want 
to see done here. I know what goes down the line. I am 
a realist. But this is the only way in which we are joing 
to accomplish the ultimate goal. 

It is the only way in which you are going to 
find somewhere along the line some peace in this union 
as well as in other unions. Lt’ s a question of how long 
can you evans the full force of the United States Govern- 
ment and the Court in a very important area. I am not 


going to say that the union membership as individuals 
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Cannot exercise their First Amendment rights but I will 
| 
say that I was somewhat upset when I saw that the Sheetmetal'! 
Workers, Local 28, had filed this ad in the newspapers i 
because any number of individuals could have done the 
same thing without putting the union on it and it wasn't 
necessary in the first place. | 
Any coercion to a union member to join any | 
pro ~st is not, in my book, an exercise of First Amendment | 


rights. That is something else. And I would certainly, 


if there is any evidence ever produced again to me, I 


| 
| 
would certainly take a very, very dim view. I would be | 
heavy about it, believe me, 

What I am oie to you, and incidentally I am | 
largely responsible for this application because I eee 


that it ought to be brought in a formal way and that you 


Ought to be here and Mr. Rothberg ought to be here so that 


reactions and maybe I will get a sign and walk around 


outside a union headquarters that you are being unfair 


we can let it be known that I am not happy with the | 
| 


to me in the exercise of my pais. but aside from that 
I wanted it to be brought in court formally so that we 
would know ‘where we stand. I think Mr. Roff within his 
sphere is doing a good job but I think this thing is 


a very important element that should be gotten over to 
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you, Mr. Stack, and the officers and the union, that I 
expect them not.only to comply but to affirmatively 
comply by their actions. I don't think they have done it 
to date, | 

I am not going to grant your motion. I will 
say this to you: I am hopeful that there will not be 
a demonstration. I am hopeful — will not be any 
intimidation but the exercise of your First Amendment 
rights and your compliance with my order are two different 
and distinct things. When I find that you are not complying 


with the order I will, of my own motion, bring you in here 


and have a hearing and see where we are, 

MR. BOGEN: May I be heard? 

THE COURT: Yes. 

MR. BOGEN: I may fall into a trap, your 
Honor having denied the motion and made the statement, 
but I can't sit.still in behalf of my clients with cespect 
to one thing Ms. Gross said and your Honor picked up. 


There is no evidence whatsoever, and the union 
0 


categorically denies that any person, whether member or 4 


not, was intimidated, coerced or even suggested to join 


the demonstration. There is no basis in fact, As a 


I assure you that would have been produced. We would 
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like to know about that, too. 

THE COURT: All right. 

MR. BOGEN: With respect to your Honor's 
statement on ee record that there ,has been resistance 
or Seer ee with it I don*t know the wee his 
Honor's information. We conducted as expeditiously as 
possible -- we cooperated every possible way in conducting 


the journeyman examinaticn to the extent agreeing to 


extend the time that turned out to be physically impossible. 
Mr. Stack involved himself with administering the 
examination and taking charge of it over and above his 
normal duties which would have been to the examining 
committee. 

M:. Ruecker himself was involved with the matter | | 
to the extent he could. We appeared and cooperated to | 
the or we could in every area we could. The only 
thing appears to be the two demonstrations, the one with 
the two, three, four people and a public demonstration. 


your Honor, aS I say, if that matter were brought to your 


Honor's attention on the basis it was a violation we 
would have that on a formal saints, 

Certainly whatever rights we have, we don't 
think that that demonstration in any way violated the 


order. We have done everything we humanly possibly 
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can to cooperate and move the matter effectively and 


affirmatively. It's costing the union a great deal of 


Pk 
ge 8 1 
| 2 
a ea 
i 


money at a time when we have no monies. We have not 


tice ee resisted the situation. 
@ | x ' ys 
Your. Honor making the statement on the 

ah record concerns me to the extent you believe to date we 

e 8 have resisted. I don't have any proofs or a record of 
9 that type of thing. I just don't know the basis for sc | 

10 and I arise to aor. to that only. 
@ ll |i . THE COURT: This is part of the problem, of 

Le course, as you pointed out yourself. It's just as ae: 
‘ 13 from your standpoint to view it as it is from my stand- | ' 

4 point. But I get a feeling and, after all, we are talking 

15 about human relations here and when you get that kind of | 
TQ) 16 feeling I felt it my duty to tell you where I was. I 

7 also dislike the idea of my administrator arriving at 


detectives because of threats made against him individually.| 


. 2 MR, BOGEN: I assume your Honor isn't 
I. 21 attributing that to the union, 

., a THE COURT: I am not attributing that to the 
C 23 officers of the union or certainly not to you. But: someone 
@ 24 had the temerity to make those threats -- 

. 25 MR. BOGEN: We condemn them. We had nothing 
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to do with it, your Honor. If there is any proof we 


-moved effectively wherever it would be, 


THE COURT: I would like to have someone xe 
a union meeting get up and say this kind of thing is 
just inpedine our cause, It's not helping us one way or 
the other. 

MR. BOGEN: I don't know about a dutiin cowtliee:. 
I haven't attended any for a while but when the matter | 
was reported to me by Mr. Roff over the telephone I 
communicated with our officers. Fortunately,-or un- 
fortunately, there was an executive board meeting that 
day and the matter was 'xeported and there was a_ record 
to the effect they condemn it. 

‘Just as the union can't fence with shadows, 
accusations, in animus times of threats and that type 
of thing I don't think the Court ought to be impressed 


with that situation either. if. in. fact your Honer's 


observation was a reaction without any basis for that 
or just Conveying your attitude I accept it as such but 
your Honor to make a statement --~ 

THE COURT: I am not accusing ‘you. I am 
indicating — my feeling about it. Believe ‘i 

MR. BOGEN: We accept it as such. I will read 


what you say very carefully, maybe twice. His Honor having 
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made that observation I just rise to object to it on the 
basis there was no proof before your Honor and it's been 


clarified as far as I am concerned at least for my Client. 


THE COURT: Let's hope that wane 13th 
smoothly. To. the extent that it's an admonition 
everyone in the place that is my hope because if 
the police out in order to protect people to go 
journeymens or apprentice examinations this will 
be not in accordance with my order. 


All right, gentlemen, 
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December 30, 1975 


David Raff, Esq. | 
Administrator ae } 
49-51 Chambers Street 

Suite 220 aa i 

New York, N.Y. 10007 : 


Dear Mr. Raff: 


. I would like to bring to your attention the following 
administrative timetable imposed by the Affirmative Action Program 
(Program) adopted by Judge Henry F. Werker on November 13, 1975. 
Several of these matters require early resolution and immediate 
action by Local 28, the JAC, and, in some instances, yourself. 


1. Work Referral (Journeymen) arid Work Sharing (Apprentices) : 


By January 13, 1976, Local 28 and the JAC shall submit to you 
a written statement describing their work referral system for union 
members, including employment activities fer apprentices (para. 21 

Ig] of Order and Judgment of August 28, 1975). You, as Administrator, 
have the power and obligation ‘to modify such system to ensure that 
non-white journeymen and apprentices do not bear a disproporticnate 
share of the unemployment. 


To that end, paragraph 23 of the Program directs that there 
be an equitable system of work sharing among apprentices. To the 
best of my knowledge, a work sharing program is not being implemented 
as was ordered by Judge Werker on November 13, 1975, when he signed 
the Program. Despite the court order, almost two months ago, and the 
fact that there are, as stated by Mr. Bogen to Judge Werker on 
December 22, 1975, well over one hiumdred currently unemployed 
apprentices, there are no existing plans for establishing such a 
“program. I am aware of your letter to Mr. Bogen of November 25, 1975, 
asking for the work history and minority status of every currently 
enrolled apprentice. I am also aware of Mr. Rothberg's response to 


on non-white apprentices, I am unable to discern from his response 
whether any equitable methods for work rotation among apprentices pre~ 
sently exist. 0 
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your inquiry. In addition to being unable to determine from Mr. Rothberg's 
response whether current employment practices have a detrimental effect 
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By February 2, 1976, no fewer than 100 apprentices are to be 
indentured (Program, para. 22). The City requests that to ensure 
that these 100 new apprentices, as well as present apprentices, 
benefit from the court-ordered work sharing program, that Local 28 
and the JAC be directed by you to submit by January 13, 1976 for 
your approval a written description of the work sharing program 

e for apprentices to be implemented immediately. January 13th seems 
an appropriate date since it is also the date on which Local 28 is 
under court order to submit to you a statement of its work referral 
system for journeymen and apprentices for your study to be completed 
by June 15, 1976 (Order and Judgment, para. 21 [g]; Program, para. 44). 


2. Admission to Journeyman Status of Non-Whites with Four 
Years Experience. 


By January 1, 1976, there shall be established a program for 
admission to union membership of non-whites with four years experience 
1 @ in sheet metal work, or reasonably related employment, including ex- 
perience in the Armed Forces or suitably related vocational training 
(Program, para. 15). 


I have just received your letter, in response to Mr. Bogen's 
application for a 3-month deferral of this program, granting a tem- 
@ porary stay until 5:00 p.m. January 9, 1976. The City opposes any 
deferral of this program, which could be initially implemented with- 
out any substantial outlay of union funds. Moreover, this program 
represents an important method of access to the union for previously 
discriminated against minorities. Mr. Bogen's assertion, in his 
letter to you of December 23, 1975, that the October 11, 1975 test 
results indicate "that there are few, if any, non-whites who might 
be qualified with sufficient aporopriate sheet metal experience" is 
completely unfounded. First, the journeyman tests and the 4-year experience 
selection represent two separate and distinct access routes; second, 
the October llth test is not yet validated; third, there are many 
& : valid reasons why an experienced sheet metal worker might not 
adequately display his experience under test conditions, especially 
the rather oppressive ones prevailirg at the October 11th examination. 
In sum, the City objects to Mr. Bogen's attempt to use the results 
of the October llth test to subvert another important part of the 
Program. | 


® : 
Further, the City objects to the method proposed by you in 
your letter of December 29, 1975 to Mr. Bogen for resolving the pro- 
blems inherent in establishment of the program on the following 
grounds: ra er 
eo a) The Program (para. 15[d]) contemplates that the matter 


of what constitutes “requisite sheet metal experience" be 
resolved by the tripartite Board of Examiners, to be composed 
presumably of impartial sheet metal experts. The Program does 
not contemplate that this determination be made by the union, 
- yourself or the other parties, or any group except that charged 
ws with this responsibility under the court order, i.e., the Boar) (} {626 
of Examiners. 
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b) The City suggests that all counsel devise a simple 
application form stating the requirement as worded in the 
Program, i.e., "four years experience, obtained in the 
United States or elsewhere, in sheet metal work or employ- 
ment reasonably related ox similar to sheet metal work, 
including experience in the Armed Forces, or vocational 
training related to the skills of a sheet metal worker". 


c) The City would have no objection to delaying tem- 
porarily an extensive publicity campaign until the Board 
of Examiners has been designated and has had an opportunity 
to meet and review the first group of applications. 


Because the arrangements for establishing the program, from 
your and counsels' end, are relatively simple, the City requests 
that they be accomplished speedily. It should be no weighty matter 
to devise the requisite application form. And as mentioned, the 
City would be amenable to delaying temporarily the timing of an 
extensive publicity campaign. 


In conclusion, the Program entrusts you with responsibility for 
establishing procedures for application to this program, for investi- 
gating and verifying the court-ordered criteria of eligibility for the 
program and for establishing the timing and conditions of admission. 
You are charged with directing that appropriate publicity arrangements 
for the program be made by Local 28, presumably before January 1, 1976. 
The arrangements for this program, because of the exigencies of time, 
would appear to require immediate attention. 


3. Establishment of a Three-man Board of Examiners. 


; Directly related to the setting up of the four-year experience 
program for journeyman status is the immediate establishment of a 
Board of Examiners described by paragraphs 13 and 15 (d) of the Pro- 
gram. This Board shall be composed of a representative chosen by 
Local 28, a representative chosen by the plaintiffs and the State 
Division of Human Rights and a representative chosen by yourself. 


The City requests that each party b< directed by you to move as 
quickly as feasible, under time directives established by you, to 
appoint its representative since, although the journeyman test grading 
responsibilities of this Board will not devolve upon it before Spring 
1976, its responsibility to rule upon the requisite sheet metal experi- 
ence for the four-year journeyman program (Program, para. 15 [d]) 
commences, as of now, upon January 10, 1976. 


4. Journeyman Tests. 


a) It is the City's understanding that the 36 applicants who 
. passed the October 11, 1975 journeyman's test were advised by 
Local 28 at a meeting on December 17, 1975, that they have until 
January 31, 1976 to exercise an option whether to accept immediate 
union membership or to defer such membership for anywhere up to 001627 
18 months from January 31, 1975, pursuant to paragraph 19 of the 


Program. 
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b) Since another journeyman's test is to be administered 
in Spring 1976, the City suggests that counsel for the parties 
and the tripartite Board of Examiners begin no later than end- 
January 1976 to exercise their respective responsibilities 
towards resolving all questions relating to this test, e.g., 
its date, application form to be used, ‘cutoff date for applica- 
tions, the meaning of the eligibility requirement (Program, 
para. 10[d]) "one year of sheet metal work experience," ratios, 
etc. (Program, paras. 8-14). To avoid, to the degree possible, 
the inability of Local 28 to come forth with a validated test 

and with full appreciation of past difficulties on this point, 
the City requests that Local 28 be directed to obtain as quickly 
as practicable from Dr. Gottesman, or any other expert Local 28 
may wish to employ, a validation report of the October 11, 1975 
test with full disclosure of the underlying job analysis and 
@ther underlying data upon which the validation report is based. 
(If, as Dr. Gottesman claims in his letter of October 28, 1975 
to Edward Stack, such validation study requires four months, 
Local 28's expert should be directed by you to present at least 
a progress report on his efforts in February, 1976). The report 
should of course include a written description of the elected 
method of validation and the reasons for its selection over 
Other specifically described alternatives. This report is a 
Separate document from that to be submitted by Local 28 no less 
than four weeks before the administration of the Spring 1976 
journeyman's test, namely (1) a copy of the report demonstrating 
the validity of the Spring 1976 test and (2) a copy of the test 
to be administered (Program, para. 9). 


.5. Apprenticeship Examination. 


By January 3, 1976, the JAC is to provide you and all parties with 
(a) the names, race identification, raw scores and rank of all candidates 
On each test given on December 13, 1975; and (b) the mean and median 
scores on each test given on December 13, 1975 of all identifiable racial 
and ethnic groups among the candidates (Program, para. 29). 


The City requests that, at the time the JAC provides you and all 
parties with the minority ranked list from the December 13, 1975 examination, 
the JAC should also give you and all parties copies of the applications 
ef all those test candidates eligible for advanced placement in the 
apprenticeship program, i.e., those minority candidates ranking among the 
first 180 who are eligible for advanced standing and all minority candidates 
over 25 who are eligible for advanced standing. The City further requests, 
based on this and other information you consider necessary pursuant to 
paragraph 35 of the Program, that you determine the number of advanced 
apprentices to be admitted from the December 13, 1975 roster in addition 
to such advanced apprentice candidates ranking among the first 180 minority 
candidates. 
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Since the first class of apprentices from the December 13, 1975 
test is to be indentured by February 2, 1976 (Program, para. 22), the 
‘City requests that Robert Schluter, Training Coordinator of the JAC, 
be directed by you to establish during January 1976 procedures for 

the admission and placement of the advanced apprentices (Program, para. 
33), including specific procedures for individual evaluations and 
Placements in the appropriate grade level, to be effective as of 
February 2, 1976 (Program, para. 34). 


Pursuant to his duties under paragraph 36 of the Program, the 
JAC Training Coordinator shall also develop a pre-examination study 
group program for apprentice candidates. The Program orders that the 
Coordinator shall submit to you a detailed program including but not 
_limited to teaching methodology, program materials, and organization of 
the groups by November 27, 1975 (para. 36). I am unaware of the sub- 
mission of such a statement. Balancing the reality that the apprentice- 
ship examination has already taken place with the desire tc obviate 
future administrative difficulties, which are foreseeable based upon 
recent history, I suggest that the November 27th deadline be extended 
to end-February but that it be observed. 


Further, the City asks that Local 28 and the JAC be directed to 
commence their efforts, with progress reports to you and all parties, 
to validate each of the apprentice tests given on December 13, 1975. 


It is worth noting that the Program orders (para. 32) that should 
Local 28 and the JAC desire those candidates selected for the apprentice- 
ship program to appear for orientation and a physical examination, such 
orientation and physical exemination must be conducted at a date suffi- 
ciently in advance of February 2, 1976 so that at least 100 apprentices 
from the December 13, 1975 roster may be admitted by February 2, 1976. 
In connection with the class to be indentured on that date, the City 
assumes that the racial composition of the class will conform with the 
Overall 3:2 selection ratio for the December 13th test. Moreover, the 
City requests that the JAC be directed to provide you and all parties, 
together with the written statement of the work sharing program for 
apprentices to be similarly submitted, as proposed, by January 13, 1976, 
a proposed schedule of the classroom instruction for apprentices pursuant 
to the JAC's obligations under paragraph 23 of the Program. 


6. Publicity Campaign. \ 


} By March 1, 1976 Local 28 and the JAC shall provide you and all: 
parties with a written plan of an effective general publicity campaign 
designed to: inform the non-white community in the City of all the non-. 
discriminatory opportunities in Local 28 and the Local 28 apprentice 
program, as provided in both the Program and the Order and Judgment of 
August 28, 1975 (Program, para. 43). This written publicity plan, after 
a 30 day comment period for the parties, and a 30 day revision period 
for you, shall be ordered into effect by you by May l, 1976. 
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7. Publication of Rights under Program. 


By January 13, 1976, Local 28 and the JAC shall post conspicuous 
notices, in languages and at locations approved by you, advising 
’ individuals of their rights under this Program (para. 46). The City 
Yequests that copies of the proposed notices be submitted to all parties 
for comment by January 6, 1976. 


8. Record-keeping. 


The Program directs Local 28 and the JAC to keep and maintain 
extensive records (paras. 37-40). The City requests that, pursuant 
to court order (para. 37), copies of the lists required in subpara- 
graphs (a)-(0) of paragraph 37 be submitted to you and counsel for 
all parties at least once every three months, commencing April 1976 
for the previous quarter. 


In addition, Local 28, or the JAC, shall submit to you and all 
parties (para. 38): ¢ 


a) The name and race identity of persons admitted to jourmey- 
Man status from the October 11, 1975 test by February 6, 1976 or 
earlier, depending on the date of admission; and 


b) On January 1, 1976 (ana every six eae subsequently) the 
total number of: 


1»): journeyman members of Local 28; 

2) pensioner members of Local 28 (as defined in para. 2 
of the Program) ; 

3) apprentices 


These reports shall include the percentage of non-whites ‘in 

each group. 

“In connection with the extensive record-keeping required of the 
JAC as to each apprentice, including application, selection, and work 
record, the JAC shall provide to you and all plaintiffs by February 22, 
1976, a report of the names and ethnic classification of all persons who 
were rejected during the application and the testing period with the 
reason therefor, and the names of all persons whose application became 
inactive, and the reason therefor (Program, para. 39 (b]). By July 2, 
1976, and every six months subsequent, the JAC shall give to you and 
all plaintiffs a report furnishing the names of all non-white apprentices 
and the names of contractors to which each was referred and the number 
of hours worked (Program, para. 39[{c]). Further, the JAC should have 
. submitted to you and all parties, as of first week of December, 1975, 
a report of all persons who filed or requested an application for the 
December 13th apprenticeship examination; such report shall give names, ° 
addresses, telephone numbers, race and national origins for those 
Persons (Program, para. 39[a]). The City requests that this repere 
be submitted without further delay. 
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The City reminds the JAC of its obligation (Program, para. 39 [d]) 
to furnish you with the name of any non-white apprentice who leaves the 
program, either voluntarily or through action of the JAC, within 20 days 
of the date JAC either drops or learns of the departure of any non-white 

‘apprentice. Such report must include a statement explaining why the JAC 
dropped the apprentice, the steps taken by the JAC to retain the individual, 
his training and employment history while in the program and, in the case 

@ of a voluntary departure, its explanation as ascertained by an exit 

interview. 


In addition to the submission of reports and lists to you and 
all parties, all records ordered compiled by the Program shall be main- 
tained for 10 years and available for inspection and copying by you or 
@ the parties upon reasonable notice during regular business hours or other 
mutually convenient time. 


Very truly yours, 


e UL fh fe— fe 
= ‘ Ellen Kramer Sawye 


Assistant Corporation Counsel 
EKS/dg 


cc: Taggart Adams, Esq. 
Sol Bogen, Esq. 
William Rothberg, Esq. 

Dominick Tuminaro, Esq. 
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January 7, 1976 


Sol Bogen, Esq. 
One Penn Pleza 
New York, New Yoris LOCOL 


Ret ETOC, et al v. Local 25, et al 


im a eee 
Dear Mr. Bogen: 


In resnonse to our letter of December 17, 
1975 Local 23 on Lecember 30, 1975 turned over tyo 
file drawers of materials relatinz to the jouraeyman's 
tests administered in 1353 and 1959. Also on 
December 30, lis. Kromer of our office reviewed one 
file folder of corresvondence fron iir. O'Reilly's of- 


fice consisting in the main of union meeting announce- 
ments. 


We have been advised informally that Local 
28 does not maintain corresnondence files or any other 
records rezardins contects with persons seeking eatry. 
into the union. Since this is a crucial volat and 
the trial record clearly indicates that many such cone 
tacts were made by nonewhites we reauest that a knowe 
ledzeable and resnonsibdle officer of Local 23 file 


with the Administrator a sworn statement detailing the 
following: 


(a) whether or not these tyves 
of records (or aniiczous ones) dee 
scribed in our letter of S-ntember 9, 


1975 are or ever were maintained by 
Local 28; 


] 


(b) the nature and scone of the 
gearch made for such records; 


Vv 


Ve 
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Cot 


(c) whether the records described 
in the first varagravh of this letter 
are all of the recoras mown by Local 
28 to exist for which we requested ine 
Spection on September 9. 


Very truly yours, 


THOMAS J. CANILL 
United States Attorney 


£GGART D. AvAMS 
Chief, Civil Division 
Telephone (212) 791-0051 


David Raff 
49-51 Chambers Street 
New York, New York 


W. Bernard Richland 
Corporation Counsel 
New York City ithmicipal Building 
New York, New York 


Attn: Ellen Savyer 


Louis Lefkowitz 

Attorney General 

New York State 

2 World Trade Center 

New York, New York 

; Attn: Dominick Tuminaro 


Rosenthal & Goldhaber 
44 Court Street 
Brooklyn, New York 
Att: Willien Rothberz 
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70-1674 
| ’ December 17, 1975 
. 7 “er a Me an 
S01 Bogen, Esq. c —) 
One Penn Plaza — 7 S 
New York, New York = _ 
ao 
Re: EEOC v. Local 28 2 . 
& 1 Civ. 2 2, e: 
| ; ZS 
Dear Mr. Bogen: ‘yg. 


This office has had no response to our 
letter of September 9, 1975 regarding the retention 
@ and availability of certain records in the possession 
of Local 28. We hereby request that the records pre- 
viously identified he made available for our inspece 
tion on December 29, 1975 and from day to day theree- 
after until our inspection is completed, 


@ We also request that the undersigned be 
advised by December 22, 1975 as to the nature and 
volume of records to be made available, their location, 
and the accommodations available for their inspection. 


Please advise this office by December 29, 

e : 1975, through the means of affidavits, of the nature of 
the search made for the records, any known incomplete=- 
ness and the reasons therefore, and a verification that 
the records produced are all those in the possession of 
Local 28. If any such records are in the possession of 

® other persons we wish to be so advised, 


Very truly yours, 


THOMAS J. CAHILL 
United States Attomey 


By? 
| Chief, Civil Division 
eo Telephone (212) 791-0051 


deuce OT ae tae 


DAVID RAFF 
ATTORNEY AT LAW 
SUITE 220 
49-51 CHAMBERS STREET 
NEW YORK, NEW YORE 10007 


566-4874 
Te~Er none (eRe ttrt 


February 13, 1976 


Sol Bogen, Esq. 
One Penn Plaza 
New York. City, New York 10001 


Dear Mr. Bogen: 


Pursuant to your request of February 11, 1976 please 
be advised that the Administrator's representative on the 
Tri-Parte Board of Examiners is Mr. William Gonzalez a 
journeyman member of Local 28 in good standing. 


The Plaintiffs representative is Mr. Charles Saunders, 
a journeyman member of Local 28 in good standing. 


By means of this letter all parties are advised that 
there will be a meeting of all counsel and all three members 
of the Board of Examiners on Thursday, February 19, 10:00 A.M. 
at Mr. Adams' office. At that time I will charge the Board 
with its responsibilities. Additionally, you will provide 
a report with regard to the status of the apprenticeship 
program. 


Other items to to be discussed will include: (1) the 
status of the valid«tion study on both the journeyman test 
of October and the recent apprenticeship test, (2) establishing 
a method of providing plaintiffs with the data to check the 
employment and unemployment rates within Local 28, and (3) a 
report on the status of the discovery requests made by the 
E.E.O.C. Of Local 28. 


Yours truly, 


David Raff 


cc: William Rothberg, Esq. 
Taggart Adams, Esq. \ 
Ellen Kramer Sawyer, Esq. 
‘Dominick Tuminaro, Esq. 


te tee ine inten nn ete tntee Re | oneatineema a tnt Sinner en none = 
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Februery 4, 1976 
David Raff, Esa. 


49-51 Cnambers Street 
New York, New York 10007 ix al eee 


Raz EEOC, et al v. Local 23 


7i Civ. au 
Dear Mr. Raff: 


The purvose of this letter is to recuest that 
the four matters dctalied below be given consideration by 
you as Aduinistrator, and, if deemed necessary, be subject 
of éppropriate action or orders. 


1. Sy letters dated December 17, 1975 and 
January 7, 1976 we resuested of Local 23 certain inform 
tion pertaining to our demend for production of materiais 
relating to back pay clains. inese recuests, dealing with 
the nature of Local 23's records and the scooe end tiorouch- 
ness of the searcn, have been totaliy ignored. Vaile certain 
documents have been tuimed over to txis oirice their paucity 


and incompleteness maxes tiie inforsaticn sought even mre 


necessary. We are concerned, antar alia toast no correspon=- 
dence has been made availabite and Cast only cfter the undere 
siened svecirically urged cast certain tile cabinets in the 
vossession cf Local 23 be inspected were many of the docue 
ments discovered. We recuest that the Administrator uncere 
take to demand tna* Local 23 produce the information sought 
in our letter of January 7, 1976. 


2, We have had no ressonse to our Letter of 
January 12, 1976 recuesting inform-aticn on wases end hours. 
This inf orzation, tor ovvious reasons, is essential to 4 
fair determination of rack pay clains, end is under the cone 
trol of Local 23 and the Contractors’ Association. . We urge 
the Administrator to issue an order requiring Local 23 to. 
produce the relevant intormation. 


3. We believe a procedure should be eenisitened 


for checking employment and unemployment rates within Local 28 
and within the work jurisdiction of Local 23. _Time and again 
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we are faced with assertions that preat numbers of Local 28 
members are unecmloyed and the corollary arcuments that the 
Affirmative Acticn Procram mist be halted or curtailed. Yet 
we have no verified ficures on unemployment. This office 
believes that it would be anvoropriate for the Aduinistrator 
to devise a recuirement pursuant to ¢14(a) of: the Order and 
Judgment for fuil and revular resorting of the unemloyment 
situation. Such a vroceaure should include insut from the 
Contractors’ Association as well ag Local 23 and a means of 
verification. 


4& The Affirmative Action Prosram recuires 
that the enorentice test be validated. It seems advisable 
that the informtion on validation ba sathered as auickly 
@s possible since the ticures now available to us tend to 
show that the December test had a cearce of adverse impact 
on nonwhites. ‘There is no impedimeat to ascertaining within 
amatter of hours whether that inact was sienificant in a 
atatistical sense. furthermore, since another test is 
scheculed for later this year the analysis necessary for 
validation should besin at once with, we sucsest, ana interim 
report by the end of April or May at the Latest. 


Thank you for your consideration of these 
matters. 


Very truly yours, 


THOMAS J. CAHILL 
. United States Attorney 


: TAGGART D. ADALS 
Chief, Civil Divisioa 
Telephone (212) 791-0051 


ec: Sol Bogen, Esqe 
One Penn Plaza 
New York, New York 10001 


W. Bernard Richland 
Corporation Counsel 
New York City imnicipal Building 
Hew York, New York 


Attn: Ellen Sawyer F 
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PENNSYLVANIA 6-7570 


SOL BOGEN (AREA CODE 212) 


ATTORNEY AT LAW 


ONE PENN PLAZA, NEW YORK,N. Y. 10001 


March 2, 1976 


David A. Raff, Esq. 
@ 49-51 Chambers Street - Room 220 
New York, N. Y. 10007 


| Re: EEOC and City of New York 
vs. 
@ Local 638 « . . Local 28, etc.; et al 
73. Civ. 2877 (AFW) 


Dear Mr. Raff: 


This is an application on behalf of Local 28 for a formal 
€ hearing to determine whether the two members (Charles Saunders 
and William Gonzales) of the Examining Board proposed, respec- 
tively, by the Plaintiffs and the Administrator are qualified 
to be members of the Board or. should be removed. 


Based upon the resumes submitted on February 24, 1976 on 
: behalf of Messrs. Saunders and Gonzales and the information 
that could be developed therefrom, it appears that neither 
designee may be qualified or sufficiently qualified by educa- 
tion, training or employment for such positions. 


It is respectfully requested that the hearing be held as 
@ soon as possible and that Messrs. Saunders and Gonzales be 
present for examination and be afforded an opportunity to 
Submit additional information or material. 


Very truly yours, 
SOL BOGEN 


SB/fl 
® — opeiu/153 


cc. Taggart D. Adams, Esq. 
Ellen Kramer Sawyer, Esq. 
Dominick Tuminaro, Esq. 
William Rothberg, Esq. 
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DAVID RAFF 
ATTORNEY AT LAW 
SUITE 220 
49-51 CHAMBERS STREET 
NEW YORE. NEW YORK 10007 


566-4874 


TELEPHONE (eee sees 


Ayril 13, L976. 


Sol Bogen, Esq. 
One Penn Plaza 
New York, New York 10001 


Dear Mr. Bogen: 


This letter will confirm our telephone conversation 
this date in which you reminded me that you had advised 
me some time ago that you would be on vacation until 
April 26. Consequently, I am extending your time, and 
the time of all other parties, to comment on the Proposed 
Back Pay Rules until 12:00 noon, May 7. 


I am also extending your time to appeal my ruling 
on the tripartite Board of Examiners to May 7. 


In regard to your inquiry as to the appropriate 
appeal procedure to challenge the non white composition 
of the tripartite Board, it is my pesition that the fact 
that the Board is composed of two non whites and one 
white is not a proper basis for an appeal to me since 
the AAP did not establish the racial composition, rather 
the composition was determined by the chance selection 
of the parties and in no way conflicts with the Court 
of Appeals Decision. Consequently, if you wish to 
pursue this matter the appropriate forum is the Court. 


Yours truly, 


David Raff 
\ 
cc: Hon. Henry F. Werker 

William Rothberg, Esq. 
Taggart Adams, Esq. 
Ellen Kramer Sawyer, Esq: 
Dominic Tuminaro, Esq. 
Gerald Dunbar, Esq. 


0016389 


@ THE CITY OF NEW YORK 


| OFFICE OF THE MAYOR 250 BROADWAY 
is ta : BUREAU OF LABOR SERVICES NEW YORK, N. ¥. 10007 


Telephone: $66-6755 
| DARRYL E. GREENE 
Director 


OFFICE OF CONTRACT 
OMPLIANCE/ CONSTRUCTION 


- JAMES McNAMARA 
: Director 


April 7, 1976 


Mrs David Raff 
Administrator 
"49-51 Chambers Street 
we: Suite 220 
& New York, N.Y. 10007 


+ : " Dear Administrator Raff: 


Please find enclosed reports and memorandums from 
R-T-P, Inc. concerning the distribution of applications for 
journeymen with four years experience who wish to apply 
for admission persuant to the court order. 


*: R-T-P has previously reported that many potential 
applicants are not availing themselves at this time of 
filing for admission because of the initiation fees that 

@ ; must be paid with no assurance of job opportunities. 

. ‘ Piease advise if there is any possibility of deferring 
initiation fees and dues for such applicants until such 

3. i. time as the program has developed a system for employment. 


° ; ’ Sincerely, 


\ ~ a | ¢ X, as 


James/ McNamara 


Attachments 
® . \ 
cc: S. Bogen 

fT. Adams 

E. ieee” 
bd 
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2, are bs wb wv are ak noe J a §, oss 
Recrupiaisitt and urainngs Program 


@ 
MEMORANDUM 
‘ e 
; @ 
. | TO +: JAMES MCNAMARA, 
ipsa tegen. "DIRECTOR OF CONTRACT COMPLIANCE CONSTRUCTION |: -2!3---3 -a%- 
SES I “PROM : SAM MASON, MCDA PROGRAM SUPERVISOR for ca 
® SUBJ : UNION DUES AND INITIATION FEES t- Jecal > 
DATE : Feb. 25th, 1976 
2 @ 


Micrel Jim, unless some changes can be made in the 
oi ae oa policy for requirementsas it relates to union dues 
and initiation fees, I think it would be very hard to 
recruit applicants due to the lack of work. But we 
8 will, as we always have, try our best to reach all 
3 the qualified people, while hoping that we can get 
some favorable decisions from the courts or the 
administrators that may permit deferment of pay- 
ments until a four year experienced applicant 
actually has a job. 


: eee He pay rt Al 
7 es ig aad Of” 
i. ‘ ; | Ib ( 


meee ~ - pas -- » = 
Sacre, <-s0- eee = 1 oe = ae = iad are tae eats ~ = 
». ory ‘ “ ’ yt os < 
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DAVID RAFF 
ATTORNEY AT LAW 
SUITE 220 
49-51 CHAMBERS STREET 
NEW YORE, NEW YORE 10007 


566-4874 
TELEERONE feeeaaee 


April 13, 1976 


Mr. James McNamara 
Director 

The City of New York 
Office of the Mayor 
Bureau of Labor Services 
250 Broadway 

New York, N.Y. 10007 


Dear Mr. McNamara: 


In response to your letter of April 7, 1976 I 
must inform you that I do not have the authority to 
defer the payment of union dues. However, pursuant 
to paragraph 16(b) of the Affirmative Action Program 
a “four year experience" applicant could make an 
appropriate application for a deferral of the 
initiation fee. 


All "four year applicants" should be advised as 
to the contents of paragraphs 15, 16 and 17 of the 
Program. Additionally, the applicants should be given 
a realistic appraisel of the economic conditions 
currently prevailing in the industry. While such 
appraisel will retard recruitment, I think it would 
be misleading and, in fact, damaging to the Program 
if non-whites were not told of the constricted labor 
market. 


Yours truly, 


David Raff 


cc: Sol Bogen, Esq. 
William Rothberg, Esq. 
Taggart Adams, Esq. 
Ellen Kramer Sawyer, Esq.+~ 
Dominic Tuminaro, Esq. 
Gerald Dunbar, Esq. 


Correspondence Relating to ™ -thodolosy 
of Preparation of 
December 13, 1975 


Apprenticeship Examination 
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ROSENTHAL & GOLDIIABER 
COUNSELORS AT LAW 
44 COURT STREFT 
BROOKLYN, N.Y. i201 


: - (212) 237-9559 LONG ISLAND OFFICE 
BENJAMIN ROSENTHAL (ISOS-I969) 


MAX M. GOLOHABER a : : : {so BASAG HOLLOW RCA 
RICHARD F. GOLOHABER MELVIELE HY. S178 
WILLIAM ROTHBERG : : : F (516) 421-2468 
ARTHUR M.GASOR 


December 9, 


Judge Henry F.:Werker 
U.S. Courtnouse 
Foley Square 

New York, New York 


EEOC and City of New York vs. 
Sheet Metal Workers, Local 
No. 28 et al 


Dear Judge Werker: 


A problem has arisen concerning the interpretation and inm- 
plementation of the Order and Judgment entered in the above 
action. Upon discussion with the Administrator, it was 
suggested that I write to you cutlining the problem, with 
the hope of obtaining a speedy resolution. 


The difficulty concerns itself with the type of examination 
to be given to apprentice applicants. Said examination is 
scheduled for Saturday, December 13th, 1975. 


Paragraph 21 (c) of the Order and Judgment states as follows: 


"JAC shall administer at least once a year, or 
more often if the Administrator shall order, a 
non-discriminatory apprentice entrance test 
consisting solely of (i) a mechanical compre- 
hension aptitude test previously given by JAC 

in April, 1969, or such variations thereof which 
have been professionally developed and validated 
in accordance with EEOC guidelines..." 


.-The JAC has proposed giving a 100 question mechanical compre- 
hension aptitude test prepared by Stevens Institute of Technology 
in conjunction with the Psychological Corporation. These 100 
questions consist of the exact same questions used on the 
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April, 1969 (68) test together with 32 additional questions 

as prepared by Stevens and the Psychological Corporation. 

It has been agreed by all t marties that the procedures 
followed by the Psychological Corporation in order to lengthen 
the Bennett Mechanical Comprehension Test to a 100 item format 
were quite appropriate and in accordance with accepted pro- 
fessional standards. 


The JAC was reluctant to include the identical questions pre- 
viously used in April of 1969 as part of the new examination. 
That test is part of the Court record as well as an exhibit to 
pre-trial depositions, and it is the JAC's concern that this 
test is presently in the hands of outside parties. We felt 
constrained, considering the language of the Order and Judgment, 
and as an accommodation to the parties, to include the questions 
used on the 1969 test as part of. the new test. 


In order to alleviate the security problem and to have a better 
. Spread of scores, the JAC expanded the April 1969 test from a 
-68 guestion test to a 100 question test and proposed to rank 
applicants based upon their score on this test. 


_We have been advised by the Administrator that he cannot approve 
“the use of this test in that it would conflict with the language 
‘Of the Order and Judgment as quoted herein above. He has pro- 

‘ posed that we give the 100 question test but only count the 68 
questions that were used in the 1969 test. He advises that he 
has done this with reluctance, but that according to the literal 
language of the Order and Judgment, he has, in his opinion, no 
alternative. 


. Since it is impossible to validate an examination prior to its 
being given, the question raised is whether or not Your Honor 
‘Meant that the JAC could only give the exact same examination 
that was used in April of 1969, for the purpose of selecting 

. the next apprentice class. \ 


\ 


At this point there are four (4) options in regard to the test 
to be given on Saturday: 


1. Give the exact same test that was given in April, 
1969 and rank according to performance on that test. 
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2. Give the expanded 100 question test as described 
herein above but do not use it for purposes of 
selection. Have a random selection of all applicants 
and use the results for validation of future tests. 


3. Give the expanded 100 question test and select 
based upon performance on the 68 questions pre- 
“viously given in April, 1969 oniy and validate 

the entire 100 question battery for future exam- 
inations. 


4. Give the 100 question examination and select on 
the basis of performance on ail 100 questions and 
validate this examination for future use as proposed 
by the JAC. 


-... Your guidance is requested. 


“Very truly yours, 


| William Rothberg 


David Raff, Esa. 
Taggart Adams, Esq. 
Beverly Gross, Esq. 
Dominick Tuminaro, Esq. 
Sol Bogen, Esq. 
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Mrs. Beverly Gross, Esq. 
New York City Law Department 

e Municipal Building (Rccom 1757) 
New York, New York 10007 


Dear Mrs. Gross: 


e Herewith, hopefully, are our last comments/ccnclusions 
conceming this extended passion play: 


1. It is clear that the proposed administration of the 
Bennett Mechanical Comprehension Test (in either its original 68-item 
or expanded 100-item format) and subsequent selection by rank of 
e@ apprentices: for the JAC program does not meet currently accepted 
standards of professional practice in industrial psychology, EEOC 
(or proposed EEOCC) guidelines, nor U.S.D.J. Werker's order. 


Most of the reasons in support of that conclusion 
we have presented to you in writing previously (see sections A,B, and 
7 D of our letter dated 12/1/75). 


In addition, these points may also be raised: 


a): The use of a substantially altered test (or 
even the original test, with <2 pooulation almst seven years after the 
Original testing) opens the possibility of the existence of "adverse 
impact" on this test, now, ew though no evidence for such was 
documented then. 


‘ b) Even if the test (in either version) was 
® presently supported by adequate validity and fairmess evidence (which 
it is nct!) it has not been sham to be sufficiently precise to support 
the administrative practice of ranking candidates for selecticn — as 
required in the proposed EECCC guidelines (Final Committee Draft, 6/5/75, 
Part 31, P i2c(7) }.- he 


& 2. The question of possible unfaimess to groups protected 
under Title VII is ameliorated considerably through the procedure of 
selecting non-whites and whites from separate parallel rankings. 


However, there remains the (unspecifiable) possibility 
of unfaimess to persons rejected inappropriately (cn an unvalidated 
@ instrument) -- unfaimess with respect to others within their ethnic 
group. 
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3. In our opinion, accepting the operstional use of a 
measure for which inadequate validity evidence exists, and attempting 
to justify it or ameliorate the situation with post-hoc administrative 
arrangements of a questionable nature (separate quotas with no empirical 
justification)sets a dangerous precedent which is in direct conflict 
with the substance and intent of the EEOC guidelines. 


4. If the selection were made randomly from each list, rather 
than by ranking, one would avoid all of the objections noted above 
as well as provice a more cptimum situation for demonstrating the (pro- 
bable) validity of the test. 


The "“cost"of such would be only somewhat lower 
selection accuracy this time around; to be gained is increased accuracy 
for the future. 


5. In light of the continued security preblems with respect 
to the Mechanical Comprehension Test, it is, in our opinion, foclish 
to be continuing the investment of many persons' energy as well as JAC 
money in further work with this instrument. Even if a "perfect" 
validation study could be accamplished, the security problems remains 
for next year, and next .... 


6. All else being equal, we have no strong feelincs either 
way as between the 68-item fommat, and the Psychological Corporation 
expanded 100-item version of the test. 


Sincerely, 
Joel Lefkowitz, Ph.D. Joy M. Finkelman, Ph.D. 
Associate Professor ' Associate Professor 
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Dear Mr. Raff: 
epmutth are our comm nents, as per your recent sreensist to us 


to provide further detail to our evaivative conclusions which were 
- expressed to Mrs. Gross (letter dated November 12, ens. 


PRR LE Io "Our comments are © only based upon our exposure to the follow 
ae cea? ing documents : Se beh el a ; 


Dees Rs ae 


' wig ke 28 4 cy, U.8.D 3. Werker's opinion fabsnles 
. ae 12. UeS.DeJ. Werker’s order and judgment (8/28/75) 
ie ny 3, Copy of Follow Direction Reading Test (Version Two) , 
Fe, so he - with cover letrer to Hr, Willicu aotnberg, Esq. trom 
bs k avy c+ ‘Dre Jay Gottesman (dated 11/7/75). 
Boe ae Xv, 4. Copy of Basic Arithmetic Applications Test 
ere eee i. 5S) Copy of Bennett Machunical Coxorcnansion Test (Form T) 
ee aa “5-6. Copy of the he expanded bennett Mechenical Comprehension 
iat sia is: Test, labelled "Qualification Test,"' along with explana- 
Rte -tory cover letter to Dr. Jay Gottesman from Dr. Richard 
eA Buchanan of the Psychological Corporation (11/18/75). 


ee MOS oo aa toe. Court exhibits W (Validation study dated 5/7/74), X and Y 
Betta iva ty ool) Geiss, “(additional data analyses) 
“21 8, Copy of letter co you, from Dr. Jay Gottesman (11/24/75) 
2: with several enclosures (enclosure “under aeereate cover" 
not aeatated ys 2 


"Please note, also, that we received copies pe items numbered 
‘five Secpueh eight after our letter of 11/12/75 to Mrs, Gross. 


soe 


A. "Absence of any "Job Analysis" > te Bani 82 gh Sita” 


rl Paonete oe There is no evidence of any independent "job analysis" 
ak Mire ys ‘having been oncbories, In the absence of such, there {s no acceptable 
*enunciation of the skills, abilities, etc. needed to perform successfully 
in the apprentice progran, 


a) For example, there is no indication hat the mere 
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- {ng a “job it as fl requizing a screening test. 


proportion of non-whites be hired). 


‘) gome combination of both reading and following directions. 


almost always 


out this suspect nature of the criterion, and we can find no evidence of 


measurement aim we find associated with this effort. 


. Directions" test? 


is Rerreere ae i A sal i he a SA ca 


“er i ge he es: de 


existence on the job of certain written materials (requiring a given level 
of reading skill) renders those skills necessary or critical for effective 
performance--i.e, thet they should be eleveted to the steudard of provid- 


b) Hoseuney, iiaue 4 is no indication of any abtoust to 
ascertain the extent to which those skills, even if justificd, might be 
taught during the apprentice program (which is especially pertinent in 
light of the “remedial goal'' of the court in desiring say a larger 


2 The Pesnes of a ‘job enalysis contributes to our perplexity 
as to why the court found a "Read and Follow Directions Test" at ell pertinenr~- 
even for a validation ettempt. It is not at all clear es to whether the 
measurement aim of such a test is the epplicent's reading skill, skill in 
following directicns--either written directions only or written and oral, or 


B. Adequacy of the Criterion 


a. Although sometimes quite seceptable and logical, there is 

a question concerning the relevance of a test criterion (in 
this case, the Journeyman's “hands on" test) by which to validate a sclection 
test. Such questions are pertinent here, insofar as there heave been to 

"job analyses" demonstrating clearly | a vicina Aalsaianaiie between “test skills" 
and ae vice eal 


a) “The Court - ipteke 16 of the nee P, td peer 


any attempts at further "criterion development" in the ensuing time since 
the use of that criterion in the original validation study (June, 1973). 


-C,. The Follow Direction Reading Test, Form Two 


1. Section A2 of this letter indicated the embiguity of 
Is the above-nenzed 
test an attempt to fulfill the aims of the court for a "Read and Follow 
We interpret the court's emphssis to be on "following 
directions."' The proposed test seems to emphasize (both in name and 
substance) a are (see point 4d be ciak inate 

2. Perisal of the test itself Keunnts a seneetetas edtaue, 
100-item content which, whatever else it measures, almost certainly taps a 
motivational, "stick-to-itiveness," or "test-taking prepensity" as well, 
It can be readily documented that such a measure is likely to discourage 
disproportionately the group of non-whites for whom the court has cet a 
"“yemedial goal"--thus resulting in an "adverse impact."" There is no off- 
setting evidence presented for the job-relatedness of such ‘motivational 


--" The de- motivating qualities of such a test (especially 
when ethnically disproporticnate) are relevent even under the proposed 
conditicns wherein the test is to be used f:r validation purposes only and 
not for actual selecticn, Especially in these circuzstsnces waere, follow- 


ing testing in the previous “walieiey shania 28% (60 wa at?) of those tested 
opted to not enter the i ingiag 


— ‘ 3 se Hs es ds otsete Sate OO16 50:.- 
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she 


re in the cover letter of ap 


‘game population for whom the test is ultimately intended, Why the use 


ae 


' 3. Dr. Gottesman's bricf letter (Nov. 7, 1975) describing 


/ summarily the test development procedures for the Follow Directions 


Reading (FDR) Test, is inadequate fur us to evaluate the appropricteness 
of what was done nae clearly does not constitute "a copy of a report 


- demonstrating the validity of each component of the apprentice entrance 
‘test to be ‘asaintetersd” (Court Order, P,. 12)6 


However, notwithstending that limitation, the folloving 
questions may be raised with regard to the procedures described briefly 


a) Ordinarily, an special circumstances, 
accepted prectice is to develop a test using as subjects those from the 


of blue collar mechanics as well as steanfitter apprentices? 


b) ‘The mere existence of reading materials of a 


saved aug on the job does not suvstantiate their importance as 2 


necessary determinant of job success--nence potentially valid job require- 
ment. : 


“e) ee the weiss semples were taken "on-the-job" 
3 


but’ the validation criterion is a journeymen's test, with no "job analyses" 
’ demonstrating the eae ci gma babasieastey test content and job content, 


4). We have not been shite to obtain a copy of the 
"Dale-Chall Formule" for deteraining the grade level equivalent of written 
material, and we edmit our lack of expertise in this area, However, we 
raise a auestion concerning the eccuracy of characterization afforded any 


-written material by means of a formila published in 1948, The scale used ° 


may be descriptively accurate and internally consistent, but what is 
characterized as "6th grade" level (from what geographic region?) in 1948 


‘most probably does not correspond to current "6th grade" reading abilities 


of New York City public school students, (Gi course no test developer can 
be held responsible for current public school academic standards; we are 
SuepEscnene merely the sitio saul accuracy of the "6th grade" label.) 


4. The gibeee nee of the Follow Directions Reading Test, 


‘Form Two does not seem at all to resemble a "'Read and Follow Directions 


Test'...based on a wide eampling of materials currently in use at the 
Sheetmetal Apprentice Training School, in the shops and in the oe 
(Original validation study, seconaéndation v2, Fe D6 


5. Dr. Citbesmnn' s letter to you (Nov. 24, 1975) seems not 
to the point and almost snes to be obfuscatory: 


va) “The relevance of a concurrent yalidity paredign 
(wherein the "predictor" FDR test is administered at the, time as the 


_ eriterion--the journeyman's test, rather than at the time of "selection" 


four years earlier) to a future predictive selection process is difficult 
to assess, This is most especially the case where attrition has occurred 
from 217 initial testees to 87 who took the experimental FDR test--and no 
data is available itemizing the demographic characteristics or test scores 
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of those who became unavailable at each stage of the process, 


by The statement that the current 100-item test 
format emerged "from a 200 item format" seems inexplicable, It is our 
understanding that the originai experimentally-administered version of 


this test was comprised of only 10 “items. 


c) Moreover, it is likely that the court order 


permitting further developmeatel use of this test was written in the 


context of the test's brief format. 

. -d) Further reiteration of the test's alleged 
validity in other job situations (equipment operators for the Public 
Service Electric and Ges Co. of New Jersey) is moot--especially in the 
absence of job analyses showing comparable skill and ability require- 
ments for the two sets of jobs, comparable criteria, comparable popula- 
tions, conditions of testing, etc. elas 


as : e) Reference to the "extensive examination of 
wrious paremeters of readiability (sic) against various criteria using 
the FDR" is misleading insofar as (cen best be assessed from the sparse 
evaluation offered) both "predictors" and “oeriteria" eppear to be derived 
from the test itself, ‘Tne "criteria" do not appear to relate to any 
external measurement variables (job-related or otherwise), The further 
statement, then, that "The Dale-Chall formula emerges es the best predictor 
of the criteria" seems not only meaningless to the points at issue, but 
tendentiously misleading. : ve Ee tee 
£) Points one through four, above, with their 
sub-sections indicate, contrary to Dr. Gottesman's opinion, our firm 
view that no reasonable case has been made for the content validity of 
the FDR test. Moreover, point #2 indicates how such a test may indeed 
under the present circumstances “influence, for better or for worse, 
anyone's chances of being selected." ay, rae 


D, Mechanical Comprehension Test 


: Our discussion here is based largely on the original 
validation study by Dr. Gottesman (exhibit W). Although we have several 
reservations concerning that study which lead us to question the court's 
original findings, we will limit our concern to only those matters which 
directly affect your present decision-making tasks, 


“dy The primary point to be made is that there exist 
reasons to believe that the original validity estimate reported in the 
validation study is a serious over-estimate of what was actually the 


case at the time: 
: a) A considerable number of apprentices, 42, 
equal to 29% of the remaining validation sample, were not used for 


‘eriterion data because of their apparently successful “Nearly graduation." 
Since “approximately half of those wio graduated early ranked in the botton 
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half of entrance exem scores" (P, 20, District Court’s Cpinioa), their 
appropriate inclusion in the validity computations is likely to have 
“lowered the resultant correlation coefficient considerably, (Thet is, 
Sie ae aaa if the critcrion is et all relevant, most of those 42 "successes" are 
@ ys a likely to have scored well--even those who scored poorly on the mechanical 
; : comprehension entrance exam.) 
-b) All correlation SoRetietonts reported were 
based on the ort: tinal validity calculations rather than from predictions 
Bee 5 based on those findings, using a difforent groups of applicénts, Such 
| dle eee “cross-validetion" or "validity extension" almost always yields significantly 
a lower validity coefficients which are, however, more in line with what one 
might actually expect in lish da uhiaed use * the predictor, tests. 


Be ae \ - ‘= Some attempts at cross-validaticn are aetaper em 
oa dm Technical Appendices C and D of tne validation study, althouga not 
bd eter specifically noted in the body of the report. Those cross-validations 
aet aye omit any reporting of the obtained validity ccecffiecients, They do exploy 
ae a method likely to give the most ‘optimistic-appear’ng" results (gross 
ae --: classification comparisons Gf those at the top and bottom extremes of 
irre the distribution), Nevertheless, the results appear, upon inspection, 
@ ey ae - likely to have resulted in a markedly lower estimate of the validity of 
ely la So* ss"). the mechanical comprehension test in this aero if the validity 
. coefficient (s) had been calculated. : 


ai Secondly, as noted in section BR! of this letter, and 
see Ne ‘recognized by the court, there remains the unanswered question concerning 
Soe, the relevance of the criteria measures upon which the test(s) were 
Poy ee. eeiideted, Me ee no Fg Oe Oe Coa 


3, Amost important note stould be teken that it is now 
almost seven years since the testing occured (April, 1969). It is well 
ee ers. ‘known, in industriel psychology, that validity coefficients are notori- 

@  wheefesiacy * ously "unstable" over such periods of time=-due to changes in the nature 
Migr tk, of the applicant population, the nature of the job, the qualities which 
* ee ee determine success on the job, situational paremeters which affect perforn- 
ae voce. anee on the test and/or criterion, as well as a multitude of possible 
BM oat ee ant 2 other dig Scene | unknown) relevant changes over time 


@ ae hae Lyi Chnedaumnety. there is little or no reason to eccept 
tbe on ate gant saver evidence of validity as meeting, for our present purposes, the 

standards for validity or job-relatedness, of the American Psycholegical 

Association, the EEOC, or the specific court order (P, 12) in this case, 


® fealty Se eM a 4, The procedures followed by the Psychological Corpora- 
wo". efon (as described in the communications to Dr. Gottesmsn, 11/18/75) in 
order to lengthen the Bennett Mechanical Comprehension Test to a 100-item 
format seem quite appropriate and in accordance with accepted professional 
standards, (The question of whether such a change is needed or advisable 
Se oot me is a separate matter on which we do not gai sufficient information to 
eo .. 7 o\: comment. ) be 


However, we shold point out that at best the statistical 


ee re re 
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estimates offered of the validity of such a revised measure are just 
that, statistical estimates, and are to be accepted conditionally 
pending empirical confirmation. Moreover, the present situation dces 
not even mect the conditions necessary to qualify as "at best." The 
Psychological Corporation estimate is based on the validity reported 
in the original validecion study, wnich we have indicated (points 1-3, 
immediately preceding) represents an improper base from which to 
calculate such estimates, 


In sum, then, we conclude that: 
1. No test has been proposed for which, et present, 
there is sufficient validity evidence to justify its use as an 


apprentice selection examination. 


2. There is little justification for the use of the 


Follow Directions Readinz Test Form Tvo as presently constitutea, even 


for purposes ot attempting to establish predictive validity. 


Sincerfly yours, 
f 


oe] Letkowitz,° Ph.D. 


Agsociate PEGEOSEOF gue ag Professor 


P.S. Please excuse the somewhat rambling style and repetitiousness 

| of this letter, Not only were we brought into t’ "s matter 
“at the llth hour'' so to speak, but it has be rather difficult 
to achieve an overview of the work performed in this selecticn 
study because of the piece-meal fashion in which the documentz- 
tion has been provided (i.e. communications dated 11/7/75, 11/18/75, 
11/24/75). Sad 
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Ethnic Group as a moderator in Predicting Job Performance.'" _ 
Personnel Psychology, 1975, tueemrem (with H. Fox), 22), 26-77) 
@ 
@ 
\ 
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Professional License The U 


BERNARD M,. GAKUGIL COLLEGE 


_ INSTRUCTIONAL STAFF RECOMMENDATION FORM 


eebiee FINKELMAN, JAY M. DATE ___ October 1974 
Soc. Sec. US. Yes XU 


Date of 
Birth11/3/45_ Number 079-36-9321 Citizen? No G 


DEPARTMENT! S1CHOLOGY 


RECOMMENDED ACTION: 
14 APPOINTMENT TO RANK. OF _AS202ATE PROFESSOR ___. SALARY $ 
O Transfer 


‘O Replacement 
O REAPPOINTMENT IN RANK OF : SALARY §$ 

(SAME RANK) ‘ 
O REAPPOINTMENT WITH PROMOTION 


D New Line 


__. SALARY $ 


e 


FROM RANK OF 
SALARY $ 


TO RANK OF 
CONDITIONS OF RECOMMENDED ACTION: 


EPPECTIVE DATES: FROM 2G... ro 
Yes & No O 


- OES RECOMMENDED APPOINTMENT CONFER TENUR®® * 
DOES RECOMMENDED APPOINTMENT CONFER C.C.E.? ° Yo. No O 


(*Including service credit elsewhere in CUNY) 


\ 


RELATED INFORMATION: _ 
X4j PROJECTED TENURE DATE (PROFESSORIAL RANKS): ——__9/ 1/75 


© PROJECTED C.C.E. DATE (LECTURER RANK) - sini 
O PROJECTED TIME LIMIT DATE (INSTRUCTOR RANK, 
_— 1. EDUCATION: | 
Degree Institution , Date 
. B.A. Brooklyn College ° . 2966 
M.AB.A. .The City College-Raruch 1968 
Ph.D. ; New York University 1970 


niversity of the State of N.Y.- 
State Educaticn Dept, 1972, 


: : (001657 


Finkelman, Jay 2. 


eS 
i 
2. FULL TIME. ACADEMIC EXPERTIEM “s 
Institute Rank ; a Department re Dates 
e Baruch College Lecturer Psychology 2/1/68 - 8/31/70 
Baruch College Assistant Professor Psychology. 9/1/70 - 12/31/72 
Baruch College Associate Professor Psychology 1/1/74 - Present 
: ae PART-TIME ACADEMIC EXPERIENCE: 
@ 
Institute Rank Department Dates 
Baruch College Graduate Teaching Psychology 9/1/66 - 1/31/68 
; Assistant ah oe 
@ 4. OTHER EXPERIENCE: 
Place of Employment Title Dates 
New York State Education Testing Assistant 1967 - 1968 
Department : 
@ 
Assistant to Dr. M. Z. Safian, in psychological testing 
geared to evolve vocational objectives and/or therapeutic 
‘programs for clients of rehabilitation counselors. 
e GLU. Ney College Discovery Research Assistant 1967 - 1968 
Program ' 2 
Assistant in the Research and Evaluation Unit 
ars. 2 ychological Psychological Censultant 1967 - Present 
@ , Associates 
Rendered psychological services to a wide variety of 
organizations. 
New York City Board of Psychological Testing 1370 
Ad Education Consultant 
Conducted training in psychometrics for the Educational 
Directors of the Regional Opportunity Center and evaluated 
testing program. 
° New Jersey State Police Training Censultant 1972 - Present 
ty Conducted a variety of training programs for the Nzw Jersey 
Chiefs of Police and State Police. 
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e 
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& 
it ae 
® 
ie 6. PUBLICATIONS: - : 
(a) Books 
e 
Psychological Testing and Eaual Employment: A Guide to Leral 
Personnei Practice. thew York: B.F.S. Psychological Associates, 
@ 5 1974, in press. (approx. 150 pp.) : 


Industrial and Organizational Psychology Textbeok: Problems 
ok ; in Industrial and Orcanizational Psychoiogy (in progress) 
New York: Pergamon Fress; expected to oe completed in 1974. 


e i AG, i is Environmental Psychulogy Textbook: Perspectives in. Environ- 
mental Psycholozy. Englewood Clifts, t.d.:  Prenticeqtall; 
publication projected for 1975 (approx. 500 pp.) Contract 
with publisher. ; 


& a Chap ters in Books 


‘Industrial and Organizational 2sychology chapter in B. Wolman 
(Editor), Handoook of Psycholozy. Englewood Cliffs, W.J.: 
Prentice Hall, 1973. (With Professor B. Balinsky) 


€ Personnel Psychology, Chapter in B. Wolman, Introduction to 
: Psycholory. Englewood Cliffs, N.J.: Prentice-liaii, 
(in press). 
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PUBLICATIONS 


(b) Articles in Scholarly Journals 


(continued) 


A reappraisal of the Relationship Between Noise and Human 
Performance by Means of a Subsidiary Task Measure. Journal 


of Applied Psychology, 1970, 54, 211-213. (with Proz. D. Glass) 


Measurement of Operator Loading in Pursuit Rotor Tr cking by 

a “Random Digit" Generation Subsidiary Task. Davidson Labetaq 
‘tory Reports, So. 1401, August 1969, Stevens Institute of 
Technology, ticoboken, N.J., (H.E.W. Research Grant No. 5 Rol 

UT 00031-01/02/03) (with Prof. L. Zeitlin) 

Subsidiary Task Measures of Operator Loading in Vehicle Control. 
Paper presented and published in Proseedines of the 13th Annual 
Meeting of the Bunen Factors society, i969. (with Grof. 1. Zeitlin: 


A Comparative Evaluation cf the Subsidiary Task Techniques 
of "Randon Digit Generation" and "Delayed Digit Recall" as 
Measures of Loading in Man-Machine Systems. Paper presented 
and published in Procecdinges cf the 15th Annual Nesting of 
the Human Factors Society, 1971. (with Prof. L. Zeitlin) 


An Information Processing Evaluation of the Fifect of Environa- 
mental Noise Unoa Human Performance. Paper presented and 
published in Proceedings cf the 15th Annual Maecijzs of the 

crn eect = oc tee NE ange | et ieee 


ase 
Hunan Factors Sociocy, i971, 


An Information Frocessing Evaluation of the Effect of Stress. 
Paper presented and published in Coiloauium Proceedings of 


the International Coneress of the Institute for Accident 
a ES OF ne anstatute for Accicent 
Research, 1972. (approx. 19 pp.) 


the Human Factors socisty, 1973. 

A Subsidiary Task Evaluation of the Informativa Processing 

Load in a Vehicular Control Simulation. Anmericein Peycholocical 
Assocjation Exrerinentai Publication Systen, December 1969, 3, 
Ms. No. 100B, approx. 6 pp. (with Prof. L. Zeitlin) 


A "Random Digit" Generation Subsidiary Task Measure of 
Operator Perceptual Moter Loading. Anerican Psvcholorical 


Association Exverinental Publication fysten, September ifso9, 


i, Ms. N. 0358, apprex. 1Z pp. (with Pror. L. Zeitlin) 


- Comparison of "Random Digit Generation" and "Delayed Digit 
Recall" as Subsidiary Task Measures cf Operator Loading in 
Man-Machine Systens. American Psychelowical Association 


Experinental Publication Syecen, Juss 1971, 12 As. Mo. 4358-12, 
approx. / pp. (with Pror. L. Zeitlin) 
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PUBLICATIONS 


? 


5. 


(continued) 


A New Method for Estimating Operator Loading Under High 
Level Noise. Journal cf the Acoustical Society of Americe, 
in press. (with Prof. L. Zeitlin) 


An Information Processing Approach te Subsidiary Task Measures 
of Operz.tor Stress in Man-Machine Systems. Hunan Factors, 
1974, 16, in press. (with Prof. L. Zeitlin) 


Environmental Noise, Information Processing, and Human Per- 
formance. Sound and Vibration, 1974, 8, in press. (approx. 


"6 po.) 


Urban Lighting by Franchise-pro and con. Livhting Design and 
Application, 1974, 4 (7); Gwith Ws Brandston and M. Burrci.i) 


Design Deficiencies in High Speed Vehicie Illumination 
Systems. Lightine Desizn ard Application, 1975, 5, in press. 
(with H. Brandston) ; 


Urban Experience and Achievement Behavior. Paper presented | 
and published in Preceedinzs of the 82nd Annual Cenventica | 
of ‘the American Psvcnciogical Association, 1974, (with 

Prof. A. Korman) 


Police Training Strategies: A Contingency Model. Journal 


ee 


of Police Science and Adninistration, 1974, in press. (with 
Prof. W. RKReicaman) 


Articles Submitted for Publication Pursuant to Research Grants 


Evaluation of a Seri2l Dependent Three Stage Linited Channel 
Capacity Model .f the Centrai Information Frocessing Mecnanisn. 
Journal of Experimental Psycholiczy. (Rased upen research per- 
formed under a 1971-72 research grant from che Kesearch rounaa- 
‘tion of the City University of New York, epprox. 22 pp.) 

The Application cf a Dual Task Measurement Strateay to the 
Evaluation of an Human Information Frocessing Model. Jcurnal 
of Experimental Psvcnolocy. (Based upon research performed 
‘under a 197. -72 research grant fron the Research foundation 

of the City University of N.¥., approx. 17 pp.) 


The Effect of Internittent Noise on Autcmobile Handling and 
Control. Hunan Factors. (Based upen research performed 
‘under a 1972-73 rusearcn grant from the Research roundation 
of the City University of N.Y¥., approx. 13 pp.) 


° 
& 
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(c) Professional Papers 


Leaders: Selected or Developed? Presented to the American 
Society of Personnel Administrators, New York City, April 1969. 


An Information Processing Approach to Urobtrusive Measure- 
ment. Paper presented at the annual meeting of the New York 
State Psychological Association, New York City, May 1971. 


Psycho-ecological Factors in School Failures. Panelist and 
reporter of the workshop at the annual meeting of the American 
Orthopsychiatric Association, Wasnington, D.C., March 1971. 


Space Technolorzy - A Medel for Sa afety Techniques and Acciden 
Prevention? Chaired Colloguiua and presented paper at the 
Institute for Accident Research (Institut fur Unfallforschunp), 


Congress Center, Cologne lair, Cologne, Germany, April 24-27, 
1972. 


The Measurement of Stress in Automobile Driving. Paper 
presented to the Human Factors Society, New York k City, 
June 1973... (with Prof. L. Zeitlin) 


The Computer Simulation of .e:tomobile Drivirg. Pa er pre- 
sented to the Human Factors Society, New York City, June 1973. 
(with Prof. L. Zeitlin) 


Psychological Consequences of the Urban ?Pnvironnent. Paper 
presented at the First Annual Urban Environmental Ecucation 
Conference, New York City, May 1973, and to be published in 
conference proceedings. 


The Academic Environment: Faculty Satisfaction and Behavior 
as a Function of the Physical Environsenc. Paper presented 

to the Annual Symposium Technical Pr ogram of the Human Factors 
Society, New York City, November 1973. 


Electronic Control and Surveillance Technology. Panells 
at the Workshop at the annual meeting of the American Ortho- 
psychiatric Asscciation, San Franciszo, April 1974. 


ad Monograpis and ee Research Reports 


A Multiplicative Modal for the Predicrion of Personal and 
Organizational Change Following Sensitivity Training. 
Unpublished manuscript, New. York sad athe A. 1969. (approx. 
70 pp.) 


Pevelopment of Practical Methods of ee mg Information 
Processing Load in Perceptual-Motor Tas Reseurch Report 
pursuant to City University of Nev aye ~ Rescacch Foundation 
- 1971-72 Faculty Research Averd Grant (vith Peof, L. Zaielin) 
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(e) Other Publications 


aa as 


s 


Noise as a Means of Optimizing Human Information Processing 
Load. Research Report pursuant to City University of New 
York - Research Foundation 1972-73 Faculty Research Award 
Grant. (with Prof. L..Zeiclin) 


Intellectual Determinants of Human Channel Capacity. 

Research in progress pursuanc to C.ty University of New York - 
Research Foundation 1973-74 Faculty Research Award Grant. 
(with Prof. L. Zeitlin) 


Predictive Validity Study for the Selection of Newspaper Salespersons 
Research Report for the GRIT Publishing Company of Williacspore, 
’ Pennsylvania, 1974. 


. Job Attitude Survey of Paper Box Compzny Employees. 
Researcl: Report for Robertson Paper Box Company of Moatville, | 
Connecticut, 1974. 


Preliminary Analysis of the Systematic Student Course and 
Faculty Evaluation Program. Baruch Today, April 3, 1973 - 


Special Issue, approx: 3 pp. (with Prof. E. Wolf) 


7. -MEMBERSHIF IN :LEARNED SOCIETIES: 


1966 
1966 
1967 
1968 
1969 
1970 
1972 
1972 


American Psychological Association 

American Sociologicai Association 

Metro Chapter, H.r.5. 

American Association for the Advancement of Science 

Human Factors Society ie 

Netropolitan New York Association for Applied Psychology 

New York State Psychological Association 

Accident Research Committec, A.P.A., Natienal Safety Council 
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8. 
1966 


\ $966 
® 1966 
1967 


1969 


1971 
1972 

1971-72 

1972-73 

1973-74 

® . —--: 1974-75 
1973 
1973 


1974 
1974 


ACADEMIC AND PROFESSIONAL HONORS: 


President, Delta Sigma Rho-Tau Kappa Alpha, National Honorary 
Forensic and Public Speaking Society (Lraoklyn College Chapter). 
Graduation Cum Laude (Brooklyn College) 

Recipient, Ali College Award (Brooklyn College) 

Election to Psi Chi, National Honor Society in Psychology 
(The City College-Baruch School Chapter) 

Election to Beta Gamma Sigma, National Honorary Fraternity of 
the American Association of Collegiate Schools of Business 
(Epsilon of New York Chapter). 

Recipient, Founders Day Award (New York University) 
Certification as Psychologist, New York State. 

Faculty Research Award, The City University of Kew York 
Faculty Research Award, Tae City University of New York 
Faculty Research Award, The City University ef New York 
Faculty Research Award, The City University of New York 
Listed in American Men and Women of Science 

Election to Sigma Alpha, National Honor Service Society 
(Alpha Chapter) 

Election to Doctoral Faculty, Pl.D. Program in Business 
Excellence in Teaching Award, Tie City University of New York 


9. OTHER EVIDENCE OF SCHOLARSHIP AND ACADEMIC OR PUBLIC SERVICE: 


Guest Psychologist on the Barry Farber Show, "The Feminist Movement and 
@ the Image of Woman," WOR Radio, September 1570. 


Guest Panelist on The World of Business, "Pollution," WEVD Radio, 
October 1970. 


Guest Panelist on Tne World of Business, “Pollution,” (Follow-up) 
@ - WEVD Radio, December 1971. 


Speaker on "Enhancing Corporate Communication" to the New York Associatica 
of Industrial Cozmnunicators, 1973. 


1973. 


Speaker on "Effective Police Administration" and "Facilitating 
Organizational Change" to the New Jersey Chiefs of Police, 1972, 1973, 1376; 


Volunteer Consultant to New York City Urban Corps (.A.S.H. Progran), 


& Volunteer Consuitant and Research Fellow (Transpertation) to the 
Council on Municipal Performance, 1973. ° 
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STEVENS INSTITUTE OF TECHNOLOGY 


HOBOKEN, NEW JERSE 
: 07020 
LABORATORY OF PSYCHOLOGICAL STUSIES 
Richard S. Barrett, Ph.D. 
Director 
Siz 1. Gottesman, Ph.D. 
Manager, industriz! Services e 


H. Kerl Springob, Ph.D. 
Manager, Counseling Services 


« 


Mr. David Raff 
Employment Law Clinic 

' 49-51 Chambers Street 
Suite 220 

New York, New York 10007 


Dear Mr. Raff, 


¥ 


(291) 792-2700 
(212) 732-2237 


November 24, 1975 


Following is the rationale and some of the data used in the 


development of the new version of the ..0. 


R. (Follow Directions 


Reading Test) submitted ana proposed for administration to the 
. Sheetmetal Apprentice Applicant group to be tested on 


December 13, 1975. 


In face of the wording of the court order and the objections 
raised in relation to the determination of the gualiiving score 


for the BAAT, I have requested that the F. 


D.R. be administered 


after the Mechanical Comprehension Test and retained for future 


use with a predictive Validity stud;. 


An experimental version of the F.D.R. 


was administered to 


‘the apprentice group in the longitudinal Study at the same time 


as the criteris tests, i.e. as a part of 


a concurrent validation 


approach. The experimental form correlated positively ana 
Significantly with the totel project criterion for the Total 
Group (N=78). Nevertheless the recommendations at the comoletion 


of the study (see page 5 enclosed) propose 


ad the development of 


a new test form and the establishment of a minimum apprentice 


level entry requirement based on a Samplin 
ee ee SS ee 


Between the initial administration of 
and the present, a great deal of work has 
ment of the new F.D.R. From a 200 item fo 
Gata from administration to several hundre 
including Steamfitter Apprentices, the cur 
emerged, based on detailed iten analysis s 
the current F.D.R. version was positively 


g of materials in use. 
— oe ot Bee 


the experimental F.D.R. 
gone into the develop- 
rmat, and based on 
ad blue collar workers, 
rent 100 item test has 
tudies. Importantly, 


and significantly 
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e correlated with a work sample criterion for prediction of 
success as an Equipment Operator and is currently in use by 
the Public Service Electric and Gas Company of New Jersey. 


I am enclosing herewith tables of ovr findings with re- 
gard to the extensive examination of various parameters of 
& readiability against various criteria using the F.D.R. You 
will note that among the most useful predictors are; total 
number of words per item, total number of sentences per item 
_and the percent of non-Dale words. In effect then, the Dale- 
Chall formula emerges as the best predictor of the criteria. 
You will of course recall that each item in the new test was 
@ rated using this self same Dale-Chall formula, and further, 

. that the reading samples collected in the field were analyzed 
using the same Dale-Chall Formula. The table of reading sample 
analysis is enclosed. It was on the basis of these findings that 
we recommended a 6th grade reading level cut-off. 


Now to the crux of the matter - 


a. It is obviously impossible to perform a predictive validity 
study for a test which has not yet been administered for a job 
not yet filled, by unknown individuals who cannot be rated or 

r measured for their on-job performance. Hence we cannot comply 
with the literal content of the court order. 


b. ‘though I believe we have made a very reasonable case for 
the content validity of the proposed F.D.R. to be used as a 
qualifying hurdle, the attorneys have volubly objected to the 

Gh inclusion of a "hurdle" test unless we can "validate" the cut- 
off score. This of course requires a predictive validity study 
which cannot be done (see a. above) 


c. We are left then with what appears to be a resonable request 
that we be permitted to administer the revised F.D.R., which we 

eo believe may be positively and significantly related to ultimate 
on-the-job performance. We will not use the results for apprentice 
selection, but will administer it subsequent to and apart from 
the Mechanical Comprehension Test. 

@ a. I am convinced that every party to this action intends that 
the ultimate selection procedure be a valid and fair method for 
selection of apprentices. To miss an opportunity to administer 
a test with such apparent promise would not appear to me, to be 
in keeping with the spirit and intent of the Equal Employment 
Laws, particularly since it cannot influence, for better or £Oxr 

@ worse, anyone's chances of being selected. 

e. I therefore request that all parties review this letter and 
the enclosed materials and consider giving their approval for 
administration of the Follow Directions Reading Test under the 


leg eee | | = 001666 


msn ee en treet tie ene en ee 


terms and conditions Stated herein. 


Spectrylly submitted, 
‘y t— 
ILS As 


a, > 
Gat Coiteonn | Fh.p. 7 
Consulting Psychologist 


Results of Randonly Selected 

Reading Samples Analysis 

Predictive Validity of the BacT, . 

FDR and BAAT Tests 

An Empirical Look at Readability 

Parameters 

Dale-Chall Valves of FDR items(under separate cover) 
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RUSULTS OF RANDOMLY SELECTED READING SAMPLES ANALYSIS 


USING DALE-CHALL FORMULA = SHEET METAL 


INDEX . SAMPLES 


No. of words in 
sample 


No. of sentences 
in sample 


No. of words 
not on Dale 
List 


Ave. Sentence 
length 
(21,2 (2). 


Non-Dale words 
percent Js 
(3)> (1) x 100 


(4) x .0496 
{5} * .1879 


Constant= 3.6365 


(6) + (7) * (8) «= 
Dale Grade. 


Predictive Validity of the BMCT, FDR and BAAT Tests for the 


Composite weighted Work Samples Criteria For Station Mechanics 


& Equipment Operators. 


- STATION MECHANIC 


BMCT with weighted Composite Criterion=+.6404** 
BAAT with weighted Ccemposite Criterion=+.3379* 
FDR with weighted Conposite Criterion=+.4860** 


EQUIPMENT OPERATOR 
BMCT with weighted Composite Criterion=+.3896* 


BAAT with weighted Composite Criterion=+.5007** 
-FDR with weighted Composite Criterion=+.5?27** 


** Sig at .Ol 
- Cle 2t OS 
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READABILITY - THE FINAL LOOK... * l \; 
owes 


.CRITERIA - & getting this item wrong NOT 


As Empirical Look AT Highest 
REACABILITY PARAMETERS 


ro enh 


PARAMETERS 


# of words per item ONY DISCuSSion OF 
=* of letters per item Lf SamPLE SELECTION 
# of sentences per. iten i: FOR toe ae 
. # of words per sentence _ 
Variance of Avg. # or words pec sentence 
- Avg. # of letters per sentence 
Variance of Ave. = of Letters per sentence 
Total # of syllables for the item 
Avg. #-:of syllables per sentence 
Avg. # of syllables per word ° 
% Non-Dale words 
% one syllable words 
*%. two syllable words . . 
® three or more syllable words 
Avg. # of letters per word . 
=z of Ssvllables per 100 words 
Avg. Brown Actual Frequency 
- Variance of avg. Brown actual frequency 
B3.% Highest value of Brown actual frequency 
B4. Avg. Brown Dispersion Index 
BS. Variance ot avg. Brown dispersion index 
BG.K Highest valve of Brown dispersion index 
B7. Avg. Brown # of Samples 
B8. Variance of avg. Brown # of Samples 
BO.% Highest value of Erown # of samples C€i7EIMYIA 
El. Avg. ETS-F chris (ee 
E2. Variance of ave. ETS-F 
E3 .4 Nighest value of ETS-F 
E4. Avg. ETS-D 
ES. Variance of avg. ETS-D 
E6.% Highest value of ETS-D 
E7. Avg. ETS-U 
ES.. Variance. of ave. ETS-v 
E9.% Highest value of ETS-U 
E10. Avg. ETS-SFI 
BLL. Variance of ave. ETS+SFI 
E12.% Highest value of ETS-SFI 


ot 


Resutts of Regcession Aumlysis 
Readability 
cl C7... CRitetia._oA 
moracaan aE c. 


5 WifoxuGs | 
RIAhTS | weeves| OMits eee | CZrw) 


oe ae 


| AR order 


Be they erlered 


2 ke regression 
Ge toe point 
where tho 


Stawdord 
Greve , 
@ _ ___ began to 
:  Yecrease 


—° CI + C4 ao 
 Fedundant 


mies Pik are | 
( Pedun dairh 


om ee ee ee 


er ee ee me ee ae cee oe oe 


( | best ,redichas ae 


7 < . 


c4 dropeed Cure nas + omits) 


Covvelathon Matvix 
Readali (ita Avricyis 
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ROSENTHAL & GOLDUABER 
o COUNSELORS AT LAW 
44 COURT STREET 
BROOKLYN, N.Y. '!201 | 


@ (212) 237-9559 . LONG ISLANO OF Fice 
BENJAMIN ROSENTHAL (1905-1969) : ‘ ISO BROAD HOLLOW ace- 
MAX M.GOLOHABER Ba 
RICHARD F. GOLCHABER MELVILLE,N.Y. 117465 
WILLIAM ROTHEERG : i (S16) 421-2468 
ARTHUR M.GABOR ¥ 

. « 
® 


Novenber 14, 1975 


David neff, Esq. 

49-51 Cha.sbers Street 

New York, New York 10007 

Dear Mr. Raff: a 

Cn behalf of the Jcint Apprenticeship Committee, request 
is hereby wiace to have avporentice avplicents take a 

reag anu follew Girecticns test on Lecember 13, 1975. 


We wish to give this test fox the purrose of valication. 
We will not use it as part of the selection proceaure. 


Sn 


“Sincerely yours, 


£ 


ph bs Willian Rothberg 


c.c. Sol ioyen, Esq. 
beverly Gross, Esq.¥ 
Taggart Aaans, Esq. 
Dominick Tuninaro, Esq. 


Louie J. LerKowi!Tz DEPARTMENT OF LAW 


ATTORNEY GINERAL 


STATE OF NEW YORK 
' CEORCE DO. ZULKERMAN 


ABBIBTANY ATTORKEY GKNeRay ‘ 
TWO WORLD TRADE CENTER IM CHARGE OF CIVIL FIGHTS BuAEay | 


NEW YORK, N.Y. 10047 
Worarwone, 468-7412 


November 13, 1975 


David Raff, Esq. 
49-51 Chambers Street 


New York, N.Y. 10007 
Dear Mr. Raff: 
This is to express my concern over the Follow 


Directions Test (FDR) proposed for use by the JAC 
for the exam of December 13, 1975. I am particularly 


‘dismayed that Dr. Gottesman, who is not unaware of 


the issues which ere in contention in this Litiga- 
tion respecting test validity and of the Court's 


.Order respecting validation, chose not to provide 
* more than mere assertions respecting the vaiidity 


of his proposed test instrument. 


Dr. Gottesman's letter of November 7, 1975 
raises more questions than it answers--what is 
validity and how was it determined respecting cut- 
off scores, time alloted for tests, and whether his 
development and purpor¢ced validation procedures taken 
as a whole comcort with the EEOC guidelines as the 
Court has ordered. : 

' It would be ill-advised at this late stage in 
the proceedings to allow this test to go forward on 
little more than the scant assurance provided by 
Dr. Gottesman in his letter. 


"I Very truly yours, 


LOUIS J. LEFKOWITZ 
Attorney General q ——— 


B Lm ~ f & 
Ae) NN wet TOM Aer On GLO 
DJT:pw - ¢ 4 © BOMINICK wo. SUMINARO 
cc: . Assistant Attorriey General 


.Taggart Adams, Esq. 


Beverly Gross, Esq.” oS rs 
Sol Bogen, Esq. 
William Rothberg, Esq. 
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The City 
University of 
New York 


° 17 Lexington 
@ Avenue 
New York 
N.Y.10010 


Department of Psychology 


November 12, 1975 


Mrs. Beverly Gross, Esq. 

New York City Law Department 
Municipal Building 

New York, N.Y. 10007 


Dear Mrs. Gross: 


In response to your request of November 10, 1975 we have read 
the "Follow Direction Reading Test" (Version Two) by English, 
Struk and Gottesman and the covering letter by Dr. Gottesman 
to Mr. Rothberg, of November 7, 1975. 


It is our best professional judgment that insufficient informea- 
tion has been presented to attest to the instrument's validity 
or lack thereof. In point of fact, no data have been prescnted 
that directly address the test's validity. 

In the ebsence of such data, we find no evidence that the 
test's creators have met their obligation to establish its 
validity in accord with the guidelines of the American 
Psychological Association or the Equal Employment Opportunity 
Commission. 


Quite clearly, the letter by Dr. Gottesman, referred to above, 
does not constitute "a copy of a report demonstrating the 
validity of each component cf the apprentice entrance test to 
be administered" (Court Order, august 26, 1975,, ps. 22). 


i _ <a" 
| 
Lefkowitz Ph.D 


Very truly yours, 


Jay M. Finkelman, Ph.D Ce 

Associate Professor Asbociate Professor 
Certified Psychologist Certified Psychologist 
New York State ‘ New York State 

/ek - 


STEVENS INSTITUTE OF TECHNOLOGY 


HOBOKEN, NEW JERSEY 
07030 


LABORATORY OF PSYCHOLOGICAL STUDIES - * (201) 792-270¢ 


‘ (212) 732-8237 
Richard S. Barrett, Ph.D. 


Director 
day 1. Gottesman, Ph.D. 
Manager, Industrial Services 
H. Kerl Sprinoob, Ph.D. 
Manezer, Counscting Services 


November 7, 1975 


William Rothberg, Esc. 

c/o Rosenthal & Goldhaber 
Counselors at Law 
Brooklyn, New York L201 


Dear Bill, 


Per your request, I enclose herewith a copy of the Follow 
Directions Reading Test (FDR) proposed for use in the Sheet- 
Metal Apprentice Examination of December 13, 1975. Of course 
I will arrange to have it printed and bound and suitale answer 
sheets prepared as soon as I get the figures on probable number 
of apprentices to be tested. ~- 


The bases for the recommended inclusion of the F.D.R. are 
multiple. You will recall that our longitudinal validation 
study of May 1974, which was placed in evidence, shcwed a 
‘Significant positive correlation between the test and project 
total, for the total group. Moreover Judge Werker's decision 
Calls for the administration of "a read and follow directions 


test to be developed professionally and validated in accordance 
with EEOC Guidelines”. 


The attached version of FDR test: is based on data developed 
from administration ts blue collar mechanics at the Public 
Service Electric and Gas Companv of New Jersey as well as on 
Steamfitter Apprentices. Item difficulty was established by the 

“Objective measurement of each item in’ accordance with the most 
authoritative formula available. Ty 

Samples of written materials used by Sheetmetal apprentices 
were collected from the training school, from five representa- 
tive sheetmetal shops and from several field work sites covering 
new construction, alterations and special applications. The 
collected materials were analyzed in accrtrdance with the 
“Dale-Chall Formula" as. published in the Educational Research 
Bulletin of February 18, 1948. This formula is the most accurate 
and widely accepted in professional circles. It is based on 
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random measures of reading samples, incorporating word count, 
sentence length and word familiarity-unfamiliarity tables 
developed by determining the words known to 80 percent ofa 


fourth grade sample. It results in a grade level determina- 
tion. 


The samples analyzed (excluding techniéal terms which 
can be taught and learned on the job) produced adjusted reading 
level requirement at the 6th grade of elementary school. 
Accordingly, based on these findings, we recommend .-that an 
applicant who cannot read at the level of sixth grade be rated 
as disqualified for Sheetmetal Apprenticeship since we have 


demonstrated a valid content requirement for reading skills at 
that level: 


Very truly yours, 


wei ou fhLo 
y deca 


enior Consulting Industrial 
A , * Psychologist, Manager, 
JG/dl ; . Industrial Services 
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PROPOSED INTRODUCTORY STATEMENT 
FOR APPRENTICE TEST 


This test battery is being aduinieterad at the 
direction . Judge Werker of the U.S. District Court. There 
has been a change in the plan from the information given to 
Many Of you on Monday, December 8th, 1975. The test hattery 
consists of a mechanical comprehension —s a test of 
applied science and mechanics, a test of basic arithmetic 
and two (2) short tests of spatial relations. Please under- 
send that some of the tests, will be used. in the selection 
but not ail will be used. You are strongly advised to do 
your best on all of the tests. There will be no penalty for 


-. guessing, therefore answer all questions. Nerd 
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STEVENS INSTITUTE OF TECHNOLOGY 


HOBOKEN, NEW JERSEY 
07030 


LABORATORY OF PSYCHOLOGICAL STUDIES (201) 792-2700 


(212) 732-8237 
Richard S. Barrett, Ph.D. 
Director 
day t. Gottesman, Ph.D. 
Manager, Industrial Services 
H. Karl Springob, Ph.D. 
Manager, Counseling Services 


January 14, 1976 


Mr. William Rothberg, Esq. 
c/o Rosenthal & Goldhaber 
44 Court Street 

Brooklyn, New York 11201 


Dear Bill, 


Per our telephone conversation, please note the attached, 
corrected "Additional Statistics" replacing the :sheet transmitted to 
you earlier this week. Please note the Total Group Median Score 
on the combined tests was incorrectly transmitted, the corrected 
_ figure should be 84.719 (instead of 82). 


To clarify the attached transmittal please recall that two (2) 
mechanical comprehension tests were administered and the combined 
total score (based on the number of correct answers) was used 
.as the basis for ordering the applicants. Further, two listings 
were prepared, at the Court's direction. One listing consists of 
those minority applicants who identified themselves either as 
Black or as Spanish-surnamed. The second list includes all other 
applicants in the total group. 


The attached data sheet indicates the means, standard deviations 
and median scores for three groups (minority, non-minority and total 
group) on each of the two mechanical’ comprehension tests and on 
the two combined mechanical comprehension tests. The two lists, 
from which placements are to be made, are based on the combined 
test scores of the two mechanical tests for minority applicants and 
non-minority applicants. 


If any additional information is required please contact me. 


: Very truly, yours, 
Aellbirts, sO 


ay /Gottesman, Ph.D. 
JG/dl Pa anager, Industrial Services 
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STEVENS INSTITUTE OF TECHNOLOGY 
HOBOKEN, 


NEW JERSEY 


07030 


LABORATORY OF PSYCHOLOGICAL STUDIES 


Richard S. Barrett, Ph.D. 
Director 
day {. Gottesman, Ph.D. 
Manager, Industrial Services 
H. Karl Springob, Ph.D. 
Manager, Counseling Services 


SHEET METAL APPRENTICE TESTING OF 12/13/75. 


ADDITIONAL STATISTICS CORRECTED 1/14/76 


TEST: 
Mech Comp 
Mech Comp 


. *Total 
.. (N=351) 


TEST: 
- Mech Comp 
Mech Comp 


*Total 
(N=210) 


TEST: 
Mech Comp 
Mech Comp 


*Total 
(N=561) 


*TOTAL = Mech Comp #1 + Mech Comp #2 


#2 


#1 


#1 
#2 


' MEAN 
37.085 
45.399 


82.484 


MEAN 
39.738 
49.495 


89.233 


TOTAL 


MINORITY 


MEDIAN 
37.476 
44.531 
81.778 


NON-MINORITY 


MEDIAN 
40.143 
48.600 . 
89.833 


(201) 792-2700 
(212) 732-8237 


STANDARD DEVIATION 


7.021 
9.279 
14.945 


STANDARD DEVIATION 


6.169 
10.116 
14.420 


GROUP (MINORITY + NON-MINORITY) 


MEAN 
38.078 
46.932 
85.011 


MEDIAN 
38.683 
45.981 
84.719 


6.831 
9.795 
15.096 


STANDARD DEVIATION 
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{Total # correct answers) 


LAW DEPARTSIENT 
MUNICIPAL PBUILDING 
NEW YORK, N. Y. i9067 


oH Phiebak W. BEXNARD RICHLAND, 


Corporation Cour:sel 


Febrreary 27, 1675 


Mr, Tavid Dot? 
Age51 Cacnbsers Streets 
few Tork, i649 Yor: i000? 


Deaz Mr. Rav ¢ 


Z sm condins to you a lettor fron Dre, Jeol Lefievits and Jay Hy 
Finkeloen in vhich thoy comrent on Dr. Gotisenente proposed ceitiede for 
validatir; the Octoter 11, 1975 journeyuen toet and for devolcpins a new 

Ls 


dournsyren teat, 


Dre, lefkovitz ond Finkelman, while in ecubetential accord with Dr. 
Gottseman's vrlidaticn mathcis, pos: sone cxestione as to certain cf tha 
contsilated procecurse., Additionally, thore ere fone apcaraentlys real 
Giffercnces ea to ths covelopment of a proporher valicais4 uev 
jJourneynen tect, ; 

2o avoid inconvinience of the tind erfforad in the past, wa esk that 
Dr, Gotterzen bs directed to eddrose hinesely to theee feeuss aud provitis 
the City with hie written reeponse, 


Very truly yours,. 


Ellen Krevsr Sawyer 
Assistant Corporaticn Counzel 


ee: Sol Boven, Ea. ee 
One Pern Place 3 
New Yorz, New York 10001 


Thomas J, Cebill Rosenthel & Golchaser 

United Ssatss eh ee S& Court Streat 

l St. Androwty Fls Erestlyn, Mew York 

New Yorz, Now York: 10057 &ttn: Wallicn 1 Rothberg : 
Attn: Teggert D. Adare 


Louis Lefkovitz 

Attorney General 
New York Stcts 5; 
2 World Trede Centar: 


Hew York, New York ; 001681 


Atti: Doninick Fucinerc 


BFS PSYCHOLOGICAL ASSOCIATES, INC. 


666 FIFTH AVENUE, NEW YORK, NEW YORK 10019 © TELEPHONE: 212 765-7220 


February 24, 1976 


Ms. Ellen Sawyer — ee mo 
Office of the Corporation Counsel i ; 
New York City Law Department 

Municipal Building 

New York, N.Y. 10007 


Dear Ms, Sawyer: 


We have read the proposal from Dr. Gottesman to Mr. Stack (Jan, 14, 1976) 
' concerning the validation of the existing journeyman test and development of 
anew journeyman test, Our opinion is that, in general, their plan seems 
reasonable and also to be in accord with accepted standards of professional 
practice. However, you realize that this comment refers to a proposal writ- 
ten in general terms and cannot, therefore, apply to specific procedu: s that 
have not been detailed operationally. Moreover, we do have a few questions 
that may serve to help clarify important areas that seem particularly ambigu- 
ous at this (planning) stage, 


At this point, we will comment on the specific points dealt with in Dr. 
Gottesman's letter: 


P, ltotop p. 2 =Rationale seems "0O.K." 

Step 1 = OK. 

Step 2 = Firet part OK, 
Don't understand the necessity for specifying 
(emphasizing?) reading and arithmetic require- 
ments over and above the overall task analysis 
to be done, 


Page 3 
“Page 4 


O.K. 
Important question remains unspecified as to how the 
"appropriate passing score''is to be determined. 

a) Is it to be an average score orthe 
: minimum score obtained by these 
current journceymen? 
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Ms, Ellen Sawyer 


i February 24, 1976 


If it refers to the minimum score 
level of current performance, the 
size of the sample(s) becomes es- 
pecially crucial. 


b) Are there to be separate "passing 
scores" for each ethnic group if the 
score distributions indicate such? 


c) There is no indication of intent to 

collect relevant job proficiency ard 
. tenure data on the current journey 
man sample in order to relate these 
to their test score(s), This ought to 
be done in order to estimate the job 
relatedness of the test(s) and the ex- 
tent to which test performance skills 
. may be acquired on the job. (According- 
- ly, larger sample sizes ought to be used. ) 


OK. 

OK. 

Same comments as for Step 4, 

At this point in the project, it is our opinion that the 
test(s) are not ready for operational use. There seems 
to be some confusion between the stage of test develop- 
ment and test validation, 


There is a need for a large sample try-out to check on 


possible sampling difficulties. 


Validation against some external job proficiency 
measure(s) seems warranted in light of "varied --- 
many specialized" nature of the job, for which 

only a "representative'' work sample test shall exist. 
There does not appear to be any reason why one should 


not attempt to assess how "'representative" the test(s) are. 


This sort of validation with applicants also seems warranted 
insofar as the procedures outlined provide no information 
with respect to the likelihood of journeymen applicants 
scoring below the ''cut-off"' but nevertheless being able 

to perform the job, 
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Ms, Ellen Sawyer _ February 24, 1976 


All of the above comments (Steps 1 - 8) apply equally 
to the establishment and validation of any alternate 
equivalent forms, 


We hope that these comments can help to provide maximum benefit to all 
parties concerned and to minimize ex post facto difficulties, 


e : STEVENS INSTITUTE OF TECHNOLOGY 


HOBOCEN, NEW JERSEY 
07030 


SAR Ta Ca eS FP5 “a 


LABORATORY OF PSYCHOLOGICAL STUDIES (201) 792-2799 ‘ 
: . (212) 7328237 . 
Richard S. Barrett, Ph.D. ; i 
Director i 
day 1. Gottesman, Ph.D. } 
Manor, Industrix! Services 
H. Karl Sprincob, Ph.O. 


Mianager, Counseling Services January 14, 1976 ; 


Mr. Edward Stack ' 

Business Manager ‘ 

5 Sheet Metal Workers, Local 28 
: 1790 Broadway 

e ‘New York, New York 10019 ' 


Dear Mr. Stack, | 


ests to measure the qualifi- | 


Local 28 has been directed by a Court decision to pre- 
4. : 
L ih) 


m aS journeymen sheet metal 
.workers. On October 11, 1975 a "hands-on" practical examin- 
é ation was administered to a group of applicants with th 
- @pproval of the Court appointed administrator, the plaintiffs, 
* EEOC and the City of New York. Asa consequence of the limited 
ee. time availability, this work sample test, prepared by the 
Union's Examining Board, was not validated. 


ind We have been asked to attempt to validate the journey- 
“men test of October il, L978 and, further, to develop a new 
test for use with applicants seeking to be qualified as 
& : journeymen sheet metal workers. 


Clearly in such circumstances the preferred, logical 
and obvious avproech is to develop a content valid test. 
Since the applicants are representing themselves as qualified 
to perform in the trade at the journeyman level, the best 
oe possible test is a measure of the ability to do the job it- 
‘ self and the ability to perform Satisfactorily on the job 
, is the ultimate criterion cited in the FEO Guidelines. 
Developing a content valid test for journeymen sheet 
° metal workers entails several areas of concern: 


First, the array of work performed by journeymen Sheet 
metal workers in Local 28 is quite varied and is determined 
‘ by the work projects. accepted by the employer-contractor 
A who employs the journeyman. Second, to attempt to test 
® : applicants on all of the jobs to which a journeyman mignt be 
assigned in the trade or even to test in any detail for any 
one of the many specialized jobs, would be inordinately time 
consuming and expensive. Hience, a representative work sample 
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test is proposed. Third, a satisfactory level of performance 
(criteria) must be established and fourth, it is necessary 
only to establish a pass or fail level since no ranking is 
required in the situation. 


The following steps are proposed for validation of 
the October 1975 test and for the development and validation 
of a.new qualifying test for journeymen. 


1. A comprehensive task analysis will be conducted. All of 
the various segments of the sheet metal trade will be covered 
using a combination of expert input followed by verification 
through in-field observation. 


2. Based on the task data generated, those tasks which are 
common and basic to the various sheet metal specialties will 
be identified and their criticalness for successful per- 
formance in the trade established. Data previously collected 
in conjunction with apprentice test development for reading 
requirements and arithmetic computation requirements will be 
incorporated where appropriate. 


3. Using expert assistance, the tasks included in the Octcber 
1975 journeyman's test will be identified and checked against 
the basic task list generated in steps 1 and 2. Proper 
weights will be determined and objective scoring standards 
developed and compared with the scoring procedures used in 
the recent journeyman's work sample test. 


4. Three randomly selected samples of 20 each non-minority 
journeymen, black journeymen and Spanish surnamed journeymen, 
will be drawn from a listing of currently employed journeymen 
in the shops and on job sites throughout the industry. These 
journeymen will Le asked to take the October 1975 journeyman's 
test anonymously, and their performance will be reviewed to 
establish an appropriate passing score for the work sample test. 


5. The sccres of the applicants who took the journeyman's 
test on October 11, 1975 will be reexamined in Light of this 
passing score. : 


-6. Based on the list of common, critical tasks generated in 
steps 1 and 2 above, a new work sample test will be developed 
and objective scoring methods developed. 


7..Again, the random samples from 4 above will be asked to 
anonymously take the test and the passing score will be deter- 
_mined on the basis of the performance of these samples. 


8. The resultant content valid, work-sample test will then be 
formally prepared and presented for future use as a journey- 
man's qualifying examination. Wherever possible alternate 
equivalent forms will be established to provide for increased 
security of the test procedures. 
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The cost for accomplishment of the above described 

project will be $6,000, plus travel expenses to be billed 
as incurred. The specific details for the payment of monies 
due are to be worked out between our controller and your 
e treasurer. The estimated time for completion is four months 

from the starting date. If this general proposal is approved, 
a detailed work and time schedule will be developed to assure 
completion within prescribed time limits. This project will 
then be pursued in consonance with such time schedule. 


& 
€ 3 * 
@ 
Respectfully submitted 
@ ee Ms detcn A ERE Fai. 
. gay/Gottesman, Pn.D. / 
Senior Coisulting, Industrial 
Psychologict, Manager 
Industrial Services 
@ 


Approved and Accepted 
for Local 28 


Signature 


Title 


Date 


wi 


BFS PSYCHOLOGICAL ASSOCIATES, INC. 


666 FIFTH AVENUE, NEW YORK, NEW YORK 10019 © TELEPHONE: 212 765-7220 


March 30, 1976 


Ms. Ellen K. Sawyer 
Assistant Corporation Counsel 
City of New York Law Dept. 
Municipal Building 

New York, N.Y. 10007 


Dear Ms. Sawyer: 


We have read the proposal submitted to the JAC by the Psychological 
Corporation for validation of the December 19, 1975 apprentice test. 


There is really little of substance on which we can comment. All of the 
procedures are subsumed under phiases such as ''The data attesting to 
such validity will be assembied in a manner congruent with the require- 
ments of relevant federal agencies" (p.5). It is apparent that our sug- 
gestion to you concerning the possibility of some substantive collabora- 
tion among the professionals prior to undergoing the time and expense 
of the validation procedure(s), thus reducing at least at that level the 
adversarial nature of the process, is not likely. In large measure, 
then, we are left only with the task of reacting after-the-fact to the 
validation study as performed. (We might add that the established 
reputation of the Psychological Corporation leads us to expect a study 
pertinent in all respects. ) 


We would like to note, however, that several observations made in our 
earlier correspondence to Mr. Raff and to Mrs. Gross _ still obtain. 

. The glaring absence of any systematic job analysis procedures -- 
relating to the unfortunate inclusion of the ''Read and follow Directions" 
Test -- and the continuing somewhat ambiguous state of the relevant 
job performance criteria to be "predicted." 


It is clear that this (interim) validation study is to be concerned with 
the predictability of some short-term (presumably) training criteria. 


-Z= 


We would call your attention to the point that the relationship of such 
training criteria to later criterial of effective job performance is 
problemmatical, as is also the relationship of predictor test performance 
to the job proficiency criteria (i.e. 'validity"), 


Quite simply: it is extremely unlikely that criteria measures (whatever 
they turn out to be) obtained only 13-2 months into a four year ap- 
-prentice program are at all capable of yielding meaningful validation 
evidence without extended follow-up. In the absence of any empirical 
data to the contrary, two months is clearly an inadequate approxima- 
tion to four years. 


Yours truly, ; 
Da aa afreaeta 
o a SA. he ee ae eCet—<- Le 


Joel Lefkowitz, Associate Professor 
Jay M. Finkelman, Associate Professor 


* Jt is our understanding that apprentice-trainees have been receiving 
work training on a one month on - one month off schedule. 
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COMPENSATION RATE 
The Corporation will bill at the following rate: 
$400.00 per day for professional time 
$150.00 - $260.90 per @ay for staff caenaek time 


Reimbursable expenses at cost 


Invoices will be submitted monthly for fees and charges incurred during the previous 


calendar month. 


PROFESSIONAL RESPONSIBILITY 
The study will be done ina professional manner - as to comply with such cpendeeds 
as those established by the American Psychological Association, and our understandin 1g 
of the relevant standards set forth in the published Equal Buployment Opportunity 
Commission Guidelines. Staff members of The Psychological Corporation who Go 
such analyses or épnduek Studies will be available as witnesses to describe their 
methodology and report their findings at any hearing, formal or informal whore 


the results are at issue. For such appearances, The Corporation will be paia 


the standard daily rates, plus expenses, for the staff members ‘>volved. 
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OPERATING PROCEDURE 


The Corporation will provide specific instructions for compiling the necessary 


data. For example, we will need the following information for those tested in 


December 1975: 


1975 who took the tests listed above: 


Raw scores of applicants on the following tests: 


Bennett Mechanical Comprehension Test, Form S 
2. Multiple Avtitude Test 7 Applied Science and Mechanics 
3.  Multiovle Avtitude Test 8 Spatial Relations - Two Dimensions 
; © €. Multiple Aptitude Test 9 Spatial Relations - Three Dimensions 
5. The test described as the "Read and Follow Directions" test. 
e. -In addition, we will require the following data for each person tested - Decemdear 


Name 


Sex 


Race 

Enrollment in Recruitment Training Program - Yes or no 
Last Grade Completed 

Hired age Hired in paanmnanitdies Training Program - H or NH 


Date of Acceptance into program of those hired. 


Upon receipt of complete data in the form requested, The Corporation will then 


“i. 
6 . 2. 
3. 
4. 
& 5. 
6. 
7. 
@ 
arrange for: 
e i. 
: 2. 
& 
3. 
| fe 


Interviews with Trainers of the Related Studies aspect of the 


Training Program. 


Interviews with supervisors of those accepted into the Apprentice 
Training progran. 
Obtaining copies of written training program materials. 


. 


Obtaining information about evaluating trainees' performance in 
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the Related Studies aspect of the training program. 


. 


. After receipt of the information requested, The Corporation will be the sole 
judge about a study of those apprentices who were appointed from the bheeeeee 
e 1975 testing eligibility list. I£ such a Stuey +9 not feasible, this judgment 
will be communicated to the client in writing. If the client agrees to terminat2 
the study of those appointed as a result of the December 1975 ee the client 


e will be billed for the professional and staff support time expended in this 


phase of the study. 


~ If a study of ae appointed from the eligibility list developed from the 
‘December 1975 tacking ds not feasible and the teen wishes to expand the study, 
The Corporation will requast information about those currently in the apprentice 
* ' training program who were appointed after 1969. tee goal is to develop validity 
data Sit tests given to those who are Secreeit apprentices. If, after receipt 
of the requested information, in the sole judgnent of The Sorseentiion, the data 
@ ere Hot adequate to conduct a validation study, the client will be notified and 
subsequently billed for professional and staff support time expended in this 


phase of the study. 


If, in the sole judgment of The Corporation, a study is feasible, The Corporation 
“will conduct the study in accordance with the manner prescribed for collecting 


~~ 


the data, receipt of such data and accepted relevant professional principles. 


CHARGES 
The client will be billed in accordance with the fee schedule described above. 
On the basis of a review of charges for previous studies of this type, the 


professional fees should be approximately $2,000.00, and the reimbursable expenses 


Should not exceed $200.00. Unforeseen contingencies may arise requiring more 
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extensive professional and staff support commitments than could be reasonably 
-expected for studies of this type. The estimate of professional fees and re- 
imbursable expenses should not be construed as a commitment to complete the study 
for this estimated fea. The Goeseracica wiare wren held to this estinate, 
Since foreseeable oad unforeseeable events may preclude successful completion 

of the study for the estimated fee. The client will be billed on the basis of 
the fee schedule described above -- time and charges. 

_CRITERION DEVELOPMENT 

If the available criteria are deemed inadequate, part of the study will include 
the development of adequate criterion measures. This development will not 
anne until we receive written acceptance by the client to engage in criterion 
Gevelopment. Lack of adequate criterion measures will cause The Corporation to 
describe the inadequacies, and require devising new job performance measures, 

in order to have a professionally adequate study. 

CONDUCT OF THE STUDY 

We will study the relationship between scores on the tests described above and 

- Imasures of job performance for those in the apprentice — program conducted 
by the JAC. If this Study shows that there is a significant correlation between 
test Scores and measures of job performance, then we shall conclude that the 
test score{s) are valid predictors of job success. The data attesting to such 
validity will be assembled in a manner congruent with the requirements of 


relevant federal agencies. 
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- TIME SCHEDULES 


The Corporation understands that the client wishes to have the results of the 


study available for review on or before June 4, 1976. The results can be nade 


& ' ‘ 
available on or before June 4, 1976 provided that all test and criterion data 
requested by The Corporation are given to The Corporation on or before May 21, 1976. 
If a study of those appointed as a result of the December 1975 test is not 

| : 
feasible, this determination must be made on or before May 1, 1976. We must 
have all the information we request for the apprentices tested in December 1975 

e ¥ by April 15 in order to determine if a stucy of this group is feasible. This 
‘will give us time to determine the gata required for studying performance of 
apprentices appointed after the 1959 testing, which was the subject of court 

@ scrutiny leading to the order dated August 28, 1975. 

@ 

@ 

@ 

® \ 

@ 
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BFS PSYCHOLOGICAL ASSOCIATES, INC. 


666 FIFTH AVENUE, NEW YORK, NEW YORK 10019 © TELEPHONE: 212 765-7220 


April 12, 1976 


Ms. Ellen K. Sawyer 
Assistant CorporationCounsel 
City of New York Law Dept. 
Municipal Building 

New York, N.Y. 10007 


Dear Ms. Sawyer: 


With regard to your letter of March 29, 1976 concerning the 
possible "content validation" of the December, 1975 J.A.C. 
apprenticeship examination, there exist three pertinent is- 
sues: 


(1) A content validation study, if conducted ap- 
propriately, is a time-consuming and no less complex task 
than a criterion-related validity study. To look upon it as 
a "short-cut approach to test validation" would represent 
not only a substantive error (see points 2 and 3) but a mis- 
take with respect ta time requirements, as well. It requires, 
for example, an extensive job analysis that, to our knowledge, 
has never been conducted in this case. 


(2) "Content validity" is not a substitute for "criterion- 
related (preferably predictive) validity.'' It is extremely use- 
ful, for example, in providing needed information for the con- 
struction and/or development of employment tests; it does not, 
in most instances, provide information directly pertinent to the 
prediction of employee or apprentice performance. It alsois 
generally a more inferential process. 


(3) There is some disagreement among Industrial 
psychologists with regard to the appropriateness of content 
validation and with respect to accepted procedures for con- 
ducting such a study. 
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With regard to appropriateness, we agree with the EEOC guide- 
lines (as, probably, do most industrial psychologists, on this 
issue) that criterion-related validity is called for unless not 
technically feasible. Although there are some diificulties extant 
in this apprentice situation, we do not feel that they are so critical 
as to render a predictive criterion-related validity study "not 
feasible." 


Moreover, with regard to the lack of well-established procedures, 

we feel that use of the relatively contentious method of content valida- 
tion is especially uncalled for in this case -- in comparison to the 
more established procedures for criterion-related predictive 

validity studies. 


We hope that this is responsive to your questions. 


Youfs truly, 


fko ne Ph ) 
F ox an, Ph.D. 


JL, JF/ha 


STEVENS INSTITUTE OF TECHNOLOGY 


HOBOKEN, NEW JERSEY 
07030 


LABORATORY OF PSYCHOLOGICAL STUDIES (201) 792-2700 
(212) 732-8237 
Richard S. Barrett, Ph.D. 
Director 
day |. Gottesman, Ph.D. 
Manager, Industrial Services 
Hi. Karl Springob, Ph.D. 
Manager, Counseling Services 


April 12, 1976 


Ms. Ellen Sawyer 

Office of the Corporation Counsel 
New York City Law Department 
Municipal Building 

New York, N.Y. 10007 


Dear Ms. Sawyer: 


We have reviewed the comments of Dr. Lefkowitz 
and Dr. Finkleman. It is hoped that our responses 
will clear up any ambiguity concerning the proposed 
content validation strategy: 


STEP 2: We have considered this issue and agree 
that there is no current necessity for specifying 
reading and arithmetic requirements over and 
above the overall task analysis to be done. 


STEP 4 (a): Our task analytic procedures to 

date appear to indicate that the current nature 

of the sheetmetal trade reflects considerable 
specialization as a consequence of increased 
technology, automation, division of labor, pre- 
fabrication and the economies of scale. Our 
observations indicate that many workers perform 
specialized tasks rather than the complete array 

of craft skills. Consequently, we are presently 
considering as a viable model of content validity, 

a series of tasks covering the array of field and 
shop assignments in the air-conditioning and duct 
aspect of the industry (which comprises approximately 
85 to 90% of the work done in the sheetmetal industry). 


As presently envisioned; but subject to revision 
as we proceed toward the completion of the task 
analysis, we feel that the work sample tests 

' (criteria) should consist of a series of tasks 
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& taken directly from work situations. The tasks 
should be representative of the kind of work 
actually done and consistent with objective 
ratings of the frequency with which the tasks 
occur and of their importance to the trade. 


@ The ability to demonstrate journeyman level 
skill is envisioned as requiring a satisfactory 
performance on some, but not necessarily all of 
these tasks. Satisfactory performance on these 
content valid tasks will be established on the 
basis of objective standards, to be determined 

@ on an a priori basis, by a group of experts in 
the area. 


We propose to recommend that the experts include 
a skilled journeyman from Local 28, a representa- 
tive of the Employers Association and a qualified 

@ instructor from the city vocational high school 
system. Ideally the composition of experts should 
be ethnically balanced. It is intended that the 
actual work sample tests be blind rated by the 
Same or a comparably constituted staff of experts. 
In effect we are proposing a modified additive 

¢ compensatory model as most representative of the 
present state of affairs in the sheet metal trade. 


4 (b): This question is inappropriate in 
terms of a content Validation strategy. The work 
& sample comprises the criteria and thus there is 
no question of error in prediction. Therefore we 
do not propose to have different passing scores for 
any group. 


4 (c): These comments do not appear pertinent 

& ; in light of the proposed strategy. The task analysis 
serves as the basis for the development of the work 
sample tests while simultaneously providing the 
needed support for a claim of job relatedness. Since 
the tasks are extracted from the work setting and are 
currently being performed by journeyman in the shops 

@ or in the field as part of daily work requirements, 
journeyman tenure does not appear to us to be an issue. 


STEP 7: Same comments as given under Step 4. 
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STEP 8: As has been previously stated the task analysis 
serves as the criterion of representativeness. Re- 
alizing the complicated nature of the sheetmetal trade, 
a modified additive compensatory model has been proposed 
as noted above. With reference to the composition of 
possible alternative forms we propose to use the same 
tasks with modifications only in dimensions. Therefore 
re-validation for each form appears unnecessary. 


ry truly,yours, 


Cle, (EMBL a0 fil 


JG/1li Jay | ae Ph.D. 
Manager, Industrial Services 


cc: Edward Stack 
Sol Bogen 
David Roff 
Dr. R. S. Barrett 
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\ ant to our understanding encants that 
‘any proposed valication matheds ane las would ke 
discassed with our expert wiltnasses “oO the study 
being wede, I sent to our experts the. preposal sub- 
mittee to the JAC by The Psycnolocical oe & 
for validation of the December 13, i675 apprentice- 
ship test. 

t is relevent to note here that t tanding 
wag forced in an effort to avoid the pf Versy 
encny the experts as to the ee preparation 
Ox the December l2th arprenticeship axz ard 
the sufficiency cf deta fer qe taneton : st. 
fnis Gispusce necessitated a “last minute" hearing 
before Guage Werker only two days betore the giving 
of the test. Due to the axnigencies of time and the 

complexities anvolved in davising a prever vaiiaation 
mechod,zchat ywposktion of which was 
witimately Werker, was net validated, 
ALL this w. Fg ¢ attention of Judge Werke 
at the hearing in his chambers. However, at the time 
Jucge Werkexr allowaad the non-validated teste to be given, 
non-whites had the rrotection cf en admission preference. 
{XJ have enclosed copies cf correspondence between the 
rarties concerning this dismute to substantiate my 
statements. Cories of ali this correspondence were 
forwarded to you and ali counsel at the time but I have 
attache a them nere in the interests of econony.) 
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tt is BYP ALE of prs. 
Lethe rary te snd Pi suf €3 CF exes cy 
of the tate. the om a 
6 te Se given this Ae Seb Qarid 
(Aiengy with that MEd = 
copy Of The Esychologica ssian 
to the JAC.) 

Additionally, 2 would like to seint ot that the 
sefendasts have yet te validate the Jourcreyman's test 
given last Octecber 11, 1975. i have encloses | a copy of 
Ry past correspondence % i 
tha letter to me from 

| 
remind you that Or. ¢ 
ivisea) ia ayes asked er 4 ‘efs, 1 
4 o> ti ep Ub re Aa DN! we L% “ pret 
with respect ta that validation studr. 
; Very trely yours, 
in a 
L {i5... free Joe MY 
z s 
Ellen Kramer Sawvtx 
Assistant Correoration Counsel 
a 
Ge: Sol Bogen, Eec. 
One Fenn Pinza 
New Yoru, New York 1G2352 
Robart Fiske, Jr. 
United Etates Attorney 
1 St. Aandrew's Plaze 
New Fork, Sew York 16007 
‘ ACER: taggext ti, AGaANS , Esa. 
; Roseuthal £ Seldhaber ; 
44 Court Street 
4 Brooklyn, New York 
Attn William 2othbero, Esa. 
e Louis Lefkowitz 
Attorney General \ 
New Yoric State 
‘ 2 World Trade Center 
i New York, New York 
‘ Attn: Dominick Tuminare, Esq. 
a @ : 
a :t V01701 
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DAVID RAFF 
ATTORNEY AT LAW 
SUITE 220 
49-51 CHAMBERS STREET 
NEW YORK, NEW YORE 10007 


566-4874 
e TELEERONR ped: 


April 12, 1976 


William Rothberg, Esq. 

Rosenthal & Goldhaber 
oe 44 Court Street 

Brooklyn, New York 


Dear Mr. Rothberg: 


© In order to bring my records up to date, please 
advise me as to the following: 


1. What the JAC has done to comply with 
Paragraph 46 of the AAP. 


& 2. What the JAC has dc to comply with 
Paragraph 43 of the AAP, 


3. What action the JAC has taken with regard 
to Paragraph 34 of the AAP. 


2 4. Why the records sent to me on April 6, 1976 
show only 53 apprentices admitted rather than the 66 
stipulated to by the parties. 


5. Whether or not there has been any apprentice 
drop outs as a result of the three platoon rotation. 


6. Whether or not Triangle Sheet Metal will 
participate in the May rotation. 


Yours truly, 


David Raff 


ec: Sol Bogen, Esq. 
Taggart Adams, Esq. 
® Ellen Kramer Sawyer, Esq. 
Dominick Tuminaro, Esq. 
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DAVID RAFF 
ATTORNEY AT LAW 
SUITE 220 
49-51 CHAMBERS STREET 
WEW YORK, NEW YORK 10007 


566-4874 
TELEDEONS eee 


April 12, 1976 
$91 Bogen, Esq. 
One Penn Plaza 
New York, New York 
Dear Mr. Bogen: 


In order to bring my records up to date please 
advise me as to the following: 


: 1. Over four months ago I requested a report 
on the role of business agents, both historically and 
currently, in Local 28. To my knowledge no such report 
has been sent me. 


2. What Local 28 has done to comply with paragraph 
46 of the AAP. . 


3. What Local 28 had done to comply with paragraph 
43 of the AAP. 


4. What Local 28's current postion is with regard 
to apprentice referrals. Please identify those employers 
making requests for apprentices, including number requested, 
where the union refuses to refer apprentices. State why 
the union is taking that position. 


5. What plans are being made for the Spring 
journeyman test including: (1) Projected date, (2) Plan 
for recruitment, (3) Type of test, (4) Location (5) Status 
cf validation study. 


Yours truly, 


David Raff 
es 


cc: William Rothberg, Esq. 
Taggart Adams, Esq. 
Ellen Kramer Sawyer, ESq. . 
Dominick Tuminaro, Esq. 
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ROSENTHAL & GOLDHABER 


COUNSELORS AT LAW 
44 COURT STREET 
@ BROOKLYN, N.Y. 11201 


(2t2) 237-9559 
GENJAMIN ROSENTHAL (1905-1969) 


MAX M. GOLOHABER 

RICHARD F. GOLDHABER 

WILLIAM ROTHBERG . & 
ARTHUR M. GABOR 


Aeril 


Se x 
Qo--od eae stics ers &treet 
ew York, Lev Yorn 1eoo7 


faaVlou. 


pa Sc @i Lis 
Sol Ken, ESq. 
Vaseyjayt Audis, wht. 
gilen ee 
poninick Tuninaro, Esq. 


~ 
Ge ears 
cine BL ¢ 


<< =U © ©. 


x 


ey 
- 


in pews the vous Lotter cated £oril toy 17755 
wheeube the matter uwita Cée~eoundgel, “al bowen, u 
wis BPevutn Fro Vacavuion arms ve-faall tach Joint 


é 


Very trul; yours, 


nothnlerj 


LONG ISLAND OFFICE 
{SO BROAD HOLLOW ROAD 
MELVILLE,N.Y. 11746 
(S16) 421-2468 


L976 
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DAVID RAFF 
ATTORNEY AT LAW 
BUTTE 220 
49-51 CHAMBERS STREET 
NEW YORK, NEW YORK 10007 


566-4874 
TELEPHOXR (ecg ters 


April 23, 1976 


Sol Bogen, ESq. 

One Penn Plaza 

New York City, New York 
10036 


William Rothberg, Esq. 
Rosenthal & Goldhaber 
44 Court Street 
Brooklyn, New York 


Gentlemen: 
Please provide me with the following information: 


1. Name, address, telephone number of all white, 
Local 28 members in good standing. 


2. Name, address, telephone number of all non- 
white, Local 28 members in good standing. 


3. Name, address,telephone number of all Local 
28 pensioners (within the Administrator's interpretation 
of paragraph 2 of the AAP). 


4. Name, address, telephone number, term, and 
non-white or white identification of all indentured 
apprentices. 


5. Percentage of non-whites in Local 28 and JAC. 


As to each person listed above also provide the following, 
from September 2, 1975 to May 3, i976: 


A. Name of employer or employersin the sheet 
metal industry for whom the person worked and dates of 
employment. 


B. Total number of hours each person worked 
in sheet metal. 


C. If they are currently employed, whether 
such employment is full time or on worksharing. 
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Sol Bogen Esq. 


William Rothberg, Esq. 


Page 2 


Additionally, provide a composite for both journeymen 


and apprentice of: 


1. Total number of hours worked for whites, and 


average number of hours worked. 


2. Total number of hours worked for non-whites, 


and average number of hours worked. 


Yours truly, 


David Raff 


Taggart Adams, Esq. 

Ellen Kramer Sawyer, Esq.(,~ 
Dominick Tuminaro, Esq. 
Gerald Dunbar, Esq. 


Hig 


.. (i: ROSENTHAL & GOLDHABER 
Pb 2 a aa ‘COUNSELORS AT LAW 
ee ea eg 44 COURT STREET 
7 @ Wee oe eee -_ BROOKLYN, N.Y. 11201 
BENJAMIN ROSENTHAL (1905-19869) . ; oe, ne maar c" ies cana eae! nk 


MAX m. GOLOHABER 
RICHARD F. GOLOHABER we 
WILLIAM ROTHBERG Pee ene rca 
f ARTHUR M. GABOR ry 


David Raff, Esq. 
® 49-51 Chambers Street 
_ New York, New York 10007 


. é Sie oe 


@ ....1 wkite to advise as 


r eS 


« Nein. OS . 


‘marked EXHIBIT "B". | ase ost 


annexed hereto and marked EXHIBIT "C". 
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. 
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ORE 2 AAR RE ER NE _ - 
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ship Progratis’ 2.2% a cI SEO at 


“April 6, 1976...” 


“to the current status of the first- 
‘term apprentice class in.the Sheet Metal Joint Apprentice- . 


“.. are currently working. -Their names are ann 
‘0 tiamarked EXHIBIT’ 2D"... =F iroj8 he Vs A a? ee 


LONG ISLAND OFFICE 
150 BROAD HOLLOW ROAD 
MELVILLE, N.Y. 11746 

(St6) 421-2468 


moe 


Fee as eoite Ser 


Pee Oe oe Fae 


os Lae. = 


Since February 1976, fifty-three «(53) individuals have been 
indentured into the program. Their names are annexed hereto 
@ and markea@ EXHIBIT "A".°. Of: those.53,_fourteen (14) were 
‘ assigned for employment -for. the period February 9, 1976 
» st, { ‘through March 5, 1976. -Their.names are ann 


exed -+hereto and... 


e ‘A second group of 14 was assigned for employment for the 
ro: + “period March 8, 1976 through April 2, 1976. 


Their names 


raw le ae 


: aa - * _ “ ‘ te 
aE a err 6 RE eR. te re ge 


Pe a OA 


One 


pe et ee es : 
cenng fe EE ome Bee LT, at KF 


are 


a third group of eighteen (18) was zssigned for employment 
ee on. for the period April 5, 1976 through April 30, 1976. 
@2. °°: employer,” Arrow Louver; -advised the JAC-that it could only 
foo 8. MeMpLoy one first-term “apprentice rather. than two, and there 
“20. ~were five additional requests for apprentices which were 
“" €illed by the JAC. . One employer, Triangle Sheet Metal, 
that the original eight (8). that were assigned to:it be 
- returned’ for“this rotation. When this was. not done, it chose 
@® =: not to accept any new apprentices other. than those wno had been 
“" " previously employed by it. One new apprentice was not notified 
: in time and did in fact report to Triangle.on April 5 and was 
- accepted for. employment. Accordingly, of ‘the 18 assigned, eleven 
exed hereto and 


asked 


a os 


Se ad 
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‘Rosenruit & GOLDHABER 
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@ David Raff, Esq. is ee ee ee 


There are presently nine indentured apprentices who are . 
attending school but who have not been employed in the 
field. Their names are annexed hereto and marked EXHIBIT 
"Pp" > Seven indentured apprentices have either not reported 
to work when assigned, or not reported to school. They 
“have been notified by registered mail that they are subject 
_to @ismissal from the program. Their names are annexed hereto 
and marked EXHIBIT "F". : ibe 


‘The JAC will be meeting on Monday, April 12th, at which time. 
_. «the rotation system will be discussed. a OSs Se oe 7 So ren 


@ .°. I’shall keep you advised. es 2 Ee ae 
JOSS Ss PRON? ri very traly yours, *" 
ph eg cee Seis i.e ge, We et ROE Emer | | ee 
...:*@.¢. Sol Bogen, Esq.’ Hoe eee Boe WS 
ea “. Ellen Sawyer, Esq. he Pena eke - Sle 
te OP ee Daggart Adams, Esq. Ce acer a: ghee Pewee oe 
nee ye: Jil)..Dominick Tuminaro, Esq. ~ re et ge og eae 
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SHEET METAL WORKERS (LOCAL UNION NO. 28) | 
JOINT APPRENTICESHIP COMMITTEE & TRUST : saa : 


< ioe een ak fe 


@ ; INDIVIDUALS INDENTURED AS FIRST-TERM OG par ate 
| APPRENTICES (53) -- Se a 


: ; 
: i 

; Z Sas Me j 

Ps : 2 < f 
‘ i 

- ; 

‘- ; 


e RONALD ANDERSON ae GIOVANNI GONZALEZ ek CARLOS S RAMIREZ | 
JOHN ARROYO OWEN GRAYSON ” " g0uN RICE 
WILLIE F. BENNING JOSEPH HUBER OBS goun RIVERS 
STEVEN BLITZ REN JACKSON nes RANON RODRIQUES a 

“NATHANIEL BROWN = ”—=—s&ROBERT JONES 7 ‘THOMAS ‘S+_RODRIQUEZ 


= 4 


GENG YIN CHAN - 2, JOSEPH LAM eee adit, WILLIAM RODRIQUEZ 


KAI S.. CHAN SSE Donan 3. AWS 281 CHARLES R. RUSSO 


YAT CHAN ie CHEONG LEE eee SCHLUTER 


i, JESSE CHIN ae ~WILLTAM (LEUNG bas cP pgs MBREEN, 3 he _SINNOTT. 


) JIMMY CHIN © |. ET pee LILLY | “See: : “STEVE. B. STANL 


9 


PHILIP CHIN - : “°° DANIEL [wares MIKE ‘STEINMAN 


e |” KEVIN DEAVER ae oe STEVE H. LINDBLAD "-YUT WAT ‘TOM 


_. BEDRO A. “ESPINAL |_| RONALD MASON me WEIL WALASH 


‘ 
| ye gmOOTEREER Ey comer, ~ 


-RRMANDO FAGIN ee |i CHIN LEE MUL ee ee EDWARD a WESTMORELA: 


4 Ss ree 7, &s eB thee ne mt re, . és ec - eae 
apertesy, aa te ae a anes * PR a ancy eS 


Mee GERARD FERNANDEZ ae (CHARLES NELSON oS aan Me WHITNE 


t 
© EDWIN ‘FLEMING: ee. “DAVID. ‘NG arate oats WILLIAMS : 
Js WINSTON Gee RtCHARD W.. PARRISH | 


he at 


“gom zopmce Fe 


“EXHIBIT papal 


@ SHEET METAL WORKERS (LOCAL UNION NO. 28) 
P JOINT APPRENTICESHIP COMMITTEE & TRUST 
e APPRENTICES ASSIGNED TO EMPLOYMENT 


2/9/76 -— 3/5/76 (14) 


NAME 


RONALD ANDERSON 


STEVEN BLITZ 


““SEMMY CHIN | 0 - 


PHILIP CHIN 
"“ARMANDO FAGIN 
EDWIN FLEMING - 
WINSTON GEE 
GIOVANNI GONZALEZ | 
” OWEN GRAYSON 

" gOsEPE HUBER 

" ROBERT JONES 

| CHARLES N NELSON 


JOHN BSCE - 


Bee eae 


~ 


‘EMPLOYER ~ 


TRIANGLE 


TRIANGLE 


~ SUNA 
"BROOK 
“PRIANGLE 
"TRIANGLE | 
£2 ARROW 


“ARROW 


SPRIANGLE 
| TRIANGLE 
BROOK 


SS RtCHARD WILLTAMS SEU Cantaneue 


_. EXHIBIT 


-PISHER SKYLIGHT 


wees 


ot mrraene | 2 2° 


SHEET METAL WORKERS (LOCAL UNION NO. 28) 
JOINT APPRENTICESHIP COMMITTEE & TRUST. 


“APPRENTICES ASSIGNED TO EMPLOYMENT 


3/8/76 - 4/2/76 (14) 


NAME 


WILLIE F. BENNING _ 


NATHANIEL BROWN 
GENG YIN CHAN 


ite Ss. _CHAN 


- _‘JESSE ‘CHIN. 


EMPLOYER 


BROOK 


' BROOK 


TRIANGLE 


TRIANGLE 


-PTSHER | SKYLIGHT 


GERARD FERNANDEZ 2S @RTANGEE: pe 


_KEN JACKSON wedvant ana 
- JOSEPH LAM a TER | BRROW fa 

“WING CHEONG LEE OO rtanene . 

- RAMON RODRIQUES, SR. SUNA 

"THOMAS Sy RODRIQUEZ ers TRIANGLE 
WILLIAM “RODRIQUEZ eS e TRIANGLE 


| THOMAS Me WHITNEY: a? ARROW. 7°) 


ae pees ae ng 


“CARLTON WILLIAMS, 


SHEET METAL WORKERS (LOCAL UNION NO. 28) 
JOINT APPRENTICESHIP COMMITTEE & TRUST 


APPRENT: CES ASSIGNED TO EMPLOYMENT 
_ 4/5/76 = 4/30/76 (11) 


NAME 

“SOHN ARROYO 
“PEDRO A. ESPINAL 
_ CARL ‘GOMEZ 
“DONALD L. LAW 
“DANIEL LINARES 


* Sl 


" RICHARD: w. ‘PARISH 


JOHN E. PRICE 


~ CARLOS RAMIREZ 
ROVERT SCHLUTER 


MARTIN J. SINNOTT 


' EMPLOYER 
BROOK 
“SUNA 
‘ SIMPSON 
"ARROW 


“FLANNERY 


“FISHER | 


FISHER: 


BROOK - 
ESSEX 
‘PRIANGLE 


~ SIMPSON 
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g SHEET METAL WORKERS (LOCAL: UNION NO. 28) 
JOINT APPRENTICESHIP COMMITTEE & TRUST 
JOINT APPRENTICESHIP COMMITTEE & TRUST 


' APPRENTICES WHO: ARE ATTENDING SCHOOL Paes 
e ’ BUT WHO HAVE NOT BEEN EMPLOYED IN THE 
ye 3 : FIELD (9) 


‘ : 
_ YAT CHAN : 


"- "TS KEVIN: DEAVER Poy ee ge 
on i: : .MIKE LILLY gC i Ie oot EW en a 


VS, o') | BOOWE BH. MEwpeiap > ©. Et 
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MIKE STEINMAN eRe ae eee 


S00 OL” eee toa eee ge ee ~ * 


EDWARD J. WESTMORELAND 
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® ; | SHEET METAL WORKERS (LOCAL UNION NO. 28) 
JOINT APPRENTICESHIP COMMITTEE & TRUST 
aE SR EOHLE RUMM ELLER & TRUST 


ss ‘APPRENTICES WHO HAVE NOT REPORTED 
® a ain 8 Aree TO WORK OR SCHOOL ‘(7) i 


JIMMY CHIN Did not report to Suna when assigned for 
February rotation and @didnot report to 
school. es Rae as nis i 


« 


@ sano ARMANDO FAGIN Did not report to school after completing 
maths his employment during first rotation. 


. . ime ON = se - + . er de eg 
Be eee * : ~ 


‘| WILLIAM LEUNG “Has not reported to school. 


33 RONALD MASON. ee io a ee cee te 
. | JOHN RIVER Se 

ne CHARLES R. RUSSO. (YS. : 

aaa. -" S9EVE B. SUMMREY UM Soe sg ch ne er ay eRe sstetons 
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SHEET METAL WORKERS (LOCAL UNION NO. 28) 
JOINT APPRENTICESHIP COMMITTEE & TRUST 


APPRENTICES WHO HAVE NOT REPORTED 
TO WORK OR SCHOOL (7) 


JIMMY CHIN Did not report to Suna when assigned for 
February rotation and didnot report. to 
school. : 


ARMAI FAGIN Did not report to school after completing 


his employment during first rotation. 


WILLIAM LEUNG | bas not veborted to school. 
RONALD MASON ee : , | 
JOHN RIVER os 
CHARLES R. RUSSO ia 


STEVE B. STANLEY : 
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DAVID RAFF 
ATTORNEY AT LAW 
SUITE 220 
49-51 CHAMBERS STREET 
NEW YORE, NEW YORE 10007 


866-4874 
TeLzrHOKE pera 


April 23, 1976 


William Rothberg, Esq. ‘ 
Rosenthal & Goidhaber 

44 Court Street 

Brooklyn, New York 


Dear Mr. Rothberg: 


On April 6, you sent me a summary of manpower control 
reports for January through March. Please furnish me a 
similar summary for the month of April. 


Additionally, please send me a full listing for all 
companies providing these reports. Such listing is to 
inciude: 


1. Name of principal officer. 
2. Address and telephone number of the company. 


3. Listing of all contracts the company currently 
has including: the name and address of the public or 
private organization letting the contract, the name and 
address of the construction site, and the dollar amount of 
the contract. 


4. How many apprentices each company requested 
for May and the term requested. 


5. Whether or not the union is blocking an 
apprentice request and the reason given by the union for 
such action. 


Yours truly, 


David Raff 


cc: Sol Bogen, Esq. 
Taggart Adams, Esq. 
Ellen Kramer Sawyer, Esq.” 
pominick Tuminaro, Esq. 
Gerald Dunbar, Esq. 
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PENNSYLVANIA 6-7570 


SOL BOGEN (AREA CODE 212) 


ATTORNEY AT LAW 


ONE PENN PLAZA, NEW YORK, N. Y. ICOOI 


December 23, 1975 


David A. Raff, Esq. 
49-51 Chambers Street - Room 220 
New York, N. Y. 10007 


Re: EEOC and City of New York 
: vs. 
Local 638 .. . Local 28, etc., et al 
71. Civ. 2877 (HEW) 


Dear Mr. Raff: 


This is an application on behalf of Local 28 to defer the 
establishment of "a program for admission to Local 28 journey- 
man membership of non-whites who have had four years (of sheet 
metal) experience," as provided in Section 15 of the Affirma- 
tive Action Program, from January 1, 1976 to April 1, 1976. 


This extension of time is requested upon the following 
grounds: 


Ls The iecords developed from the Journeyman's Examination 
OF October 11, 1975, Strongly indicate that there are few, if any, 


non-whites who might be qualified with sufficient appropriate 


Sheet metal experience to justify a program of such admissions 


at £hnisS time. 


~ 


> ae The cost of the development and administration of any 


such program, in light of the limited potential, would constitute 


an undue and unnecessary burden on the Union's present financial 
crisis - records of Local 28's precarious fiscal position were 
previously furnished to you and counsel for all parties. 


33 The severity of current unemployment (approximately 


1600 journeymen; 120 apprentices) would create a counterproductive 
atmosphere for such proposed admissions, now, of minority groups. 


There ».eing no jobs available, the non-whites (as well as the 
whites to whom these procedures would be extended) could reason- 
ably (i) consider the program an empty gesture without jobs; 

(ii) not seek admission; and (iii) look upon the entire program 


as a tactic or stratagem offered at a time when its results would 


be misleading and meaningless to them. 


4. The mechanics of this admission procedure, particularly 
the definition or content of appropriate “sheet metal experience" - 
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Sot BOoOcEN 


. ATTORNEY AT LAW 


David A. Raff, Esq. =.= December 23, 1975 


which proved troublesome and confusing as an eligibility require- 
ment for the Journeyman Examination - should be thoroughly and 
carefully prepared and reviewed by counsel for the parties and 
the Administrator. This approach would require more time than 
now allotted under the Affirmative Action Program. 


For all of these reasons, it is respectfully urged that a 
program of "experience admissions" be deferred to April 1, 1976. 


Very truly yours, 
ee ee 
SOL BOGEN 


SB/f£l 
opeiu/153 


cc. Taggart D. Adams, Esq. 
Ellen Kramer Sawyer, Esq. 
Dominick Tuminaro, Esq. 


William Rothberg, Esq. 
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DAVID RAFF 
ATTORNEY AT LAW 
SUITE 220 
49-31 CHAMBERS STREET 
NEW YORE, NEW YORE 10007 


366-4874 


laa tee tote 


December 29, 1975 


Sol Bogen, Esq. 
One Penn Plaza 
New York, New York 10001 


Dear Mr. Bogen: 


I am in receipt of your application on behalf of 
Local 28 to defer the "four year experience admission" 
program for journeymen from January 1,.1976 to April l, 
1976. Without ruling on the merits of the application 
I am granting Local 28 a temporary stay until 5:00 P.M. 
January 9, 1976. ; 


In your application of December 23, in paragraph 1, 
you state that there is an indication "that there are few, 
if any, non-whites who might be qualified with sufficient 
appropriate sheet metal experience..." I have not yet seen 
a definition of what "sufficient appropriate sheet matal 
experience" is. Please have your client provide a 
working definition of your terms so that I, and all counsel, 
will have an idea of what your paragrph 1 means. 


In order to deal with the definition problem more 
fully I am calling a conference of all counsel for 
Thursday, January 8, 1976 at 10:30 A.M. This conference 
will be held at Mr. Adams'office unless otherwise 
notified. 


I expect at that time to make a ruling on your 
deferral request. Prior to that meeting please 
provide me with your definition of "four years of sheet 
metal experience" and a draft of an application form for 
persons ‘who may be eligible under this program. 


Yours truly, 
\ 
David Raff 
William Rothberg, Esq. 
Taggart Adams, Esq. 


Ellen Kramer Sawyer, Esq. 
Dominick Tuminaro, Esq. 
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PENNSYLVANIA 6-7570 


10% BOGEN (AREA CODE 212) 
ATTORNEY AT LAW . ely 


ONE PENN PLAZA, NEW YORK,N. Y. 1000! 


January 6, 1976 


David A. Raff, Esq. 
49-51 Chambers Street - Room 220 
New York, N. Y. 10007 


Re: EEOC and City of New York 
vs. 
Local 635 .. . Local 23, etc., et al 
71. Civ. 2877 (HEW) 


Dear Mr. Raff: 


In accordance with your letter request dated December 29, 
1975, in connection with Local 28's application to defer 
"experience" admissions for journeymen, provided in the 
Affirmative Action Program, from January 1, 1976 to April 1, 
1976, enclosed herewith is a draft of a proposed application 
form to be used in connection therewith. 


In regard to the definition of “appropriate sheet metal 
experience" for such admissions, the following is proposed on 
behalf of Local 23%: 


"Employment or military service for four (4) -years, 
during past six (6) years, as a journeyman or 
mechanic sheet metal worker in commercial or indus- 
trial construction, performing sketching, fabrication 
‘and installation of air conditioning, ventilation 
and/or heating systems." 


“Very truly yours, 


Y | 


SOL BOGEN 


SB/fl 
opeiu/153 
Enclosure 


cc. Taggart D. Adams, Esq. F 
Ellen Kramer Sawyer, ii ae 
Dominick Tuminaro, Esq. - 
William Rothberg, Esq. 


wie tage ea: 001720 


TDA: cbm 
70-1674 


January 14, 1976 


David A. Raff 
49-51 Chambers Street 
New York, New York 10007 


Res EEOC, et al v. Jocal 23 et al, 
“ce 


71 Civ. 20 
Dear Mr. Raff: 


This letter will resvond to Mr. Bogen's 
letter to you dated January 6, 1976 regarding a definie 
tion of sheet metal exnerience for the sal local 
experience program (415, AAP). 


We believe that the foundation of such a 
definition must be AAP Paragraph 15 which states in 
pertinent part: 


". . . four years experience ob- 
tained in the United States or else- 
where, in sheet metal work or employs 
ment reasonably related or similar to 
sheet metal work, including exverience 

. im the Armed Forces, or vocational 
training related to the skills of a 
sheet metal worker." 


We further believe that in the develonment of a working 
definition the so-called trinartite board will nvlay a 
substantial role since they have the duty to evaluate 
whether or not an applicant has satisfied the four 
years of experience requirement [AAP § 15 (d)]. 


However, it seems to us that certain basic 
parameters of the definition should be outlined by the 
parties and the Administrator may have to resolve dis 
ohn {See AAP 4 45 (a)]. For this reason we outline 

ere our cations to Local 23's proposal and our 
suggested parameters. - 
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David A. Raff 


1) 


2) 


3) 


4) 


3) 


Page 2 


Nothing in the AAP sucsests or in- 
fers that the requisite experience 
must have been obtained in the last 
six years. Given the unemloyment 
Situation which avparently hos afe 
fected the industry since 1973 such 
a@ requirement is untsir. Its unfair= 
ness is hichlicghted by the nossibility 
that some present memers of Local 23 
might not be able to show employment 
in the last two years. 


We are not fully coonizant of what 
status is inferred by the vord 
‘mechanic's however, as lone as the 
applicant did sheet metal work his 
status (e.g. apprentice, helper, etc.) 
is irrelevant. 


We object to Limiting elisibility to 
experience in “cozmercial or industrial 
construction’. First, such areas as 
marine end residential sheet metal 
work is sound exserience, (indeed 
Local 23's collective bargaining agree=- 
ment includes residential work). 

Second we reject the Limitation as to 
only construction sheet metal work. 


We object to recuirine that experience 
fneclude “sketching, fabrication and 
installation..." It was reveatedly 
brousht out st trial that exserience 
and proficiency in all these areas was 
not a requirement for a sneet metal 
worker. We point out that the President 
of Local 28 testified that "sketching" 
fs a “highly skilled svecialty" in 
Local 23 and the “nost highly compensated". 
(Tr. 2239-90) 


Sheet metal work consists of more then 
“air conditioning, ventilation end/or 
heating systems". While that may be the 
bulk of what Local 23 jourmmeymen do, it 
should not be dispositive of what is ree 
quisite experience to be able to perform 
that work. 


"ee 


David A. Raff Page 3 


6) We note that Local 23's definition 
does not include any reference to 
“vocational treiain;" or "emsloyment 
reasonably related or similar to sheet 
metal work’. Such experience is ree 
quired to be considered by the tripare 
tite board pursuant to AAP ¢ 15, 


In sum we believe Local 23's pronosed defini- 
tion contains limitations which are (a) contrary to the 
intent and nlain meaning of the AAP, and (b) unnecessary 
to establishing ability to do the work required of a 
journeymen sheet metal worker. 


We susgest that a workine definition should 
include no time limitations as to wnen the exverience 
was obtained; shcuid include marine, residential end other 
non-commercial or industrial sheet metzi vork as well as 
vocational traininz; should not require exserience in each 
particularized specialty of sheet metal work such as 
‘sketching; end should, as recuired by the AAP, include 
experience in worit “reasonably related or similar to 
sheet metal work’. 


Very truly yours, 


THOMAS J. CAHILL 
United States Attomey 


@ 
e 


arn eee 
Chief, Civil Division 
Telephone (212) 791-0051 


ec: Sol Bosen 
Rosenthal & Goldhaber 
Atta: William Rothbers 
We Bernard Richlaad 
Attn: Ellen Kramer Sawyer 
Louis Lefkowitz 
Attn: Dominick Timinaro 
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January 13, 1976 


David Raff, Esq. 
Administrator 

49-51 Chambers Street 
Suite 220 

New York, N.¥. 10007 


Dear Mr. Raff: 


It is the City's understanding, based on the meeting of 
January 8th between yourself and all parties that the tri- 
partite. Board of Examiners will have been established and 
commence functioning by February 15, 1976. 


Under the Affirmative Action Program (para. 15[d]), to be 
admitted te the union via the four year experience route, an 
applicant must: 


“®establish to the satisfaction of a majority of a board 
of three members knowledgable in sheet metal work Tes 
og he] has the requisite sheet metal experience”. 

aw 
To enable the Board to fulfill its obligations wuder the 

Brogram and to commence functioning by Pebruary 15th, it is the 

necessary to cuvise immediately a preliminary application form for 

four-year experience admission program, We suggest that the 
application form, except insofar as the Board may later wish to 
modify the language, conform to the language of the Affirmative 

Action Program which describes the requisite experience as (para.15): 


“four years experience obtained in the tnited States or 
elsewhere, in sheet metal work or employment reasonably 
¥Yelated or similar to sheet metal work, including experience 
in the Armed Forces, or vocational training related to the 
skills of a sheet metal worker". 


We reject Mr. Bogen's proposed draft for the experience part 
of the application form as non-conforming with the language and intent 
of the Proyram. Further, it is clear that Mr. Bogen's application is 
far too nawrow and seeks to impose the exact kinds of unnecessity. 
Yestrictive impediments in the four-year acmission program that were 
XYemoved from Local 28's other selection routes after the lengthy trial 
in the District Court. : 
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( contt ... ) 


David Raff, Esq. page 2 January 13, 1976 


We suggest that this preiiminary application form ba ~ 
available within the next two weeks and be used as the actual 
application form for those applicants who apply by Pebruary 
iSth. We have no objection to the Examining Board altering future 
application forms to include additional information to assist the 
Board in performing its responsibilities. 


Yours truly, 


i 


Ellen K. Sawyer 
Assistant Corporation Counsel 


BKS/dg 


ees Sol Bogen, Esqd. 
William Rothberg, Esq. 
Taggart D. Adams, Esq. 
Dominick Tuminaro, Esq. 


" 


‘’ 
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ROSENTHAL AND GOLDHABER 


“ 
__-——PRELIMINARY REPORT 


Procedure Used to Select JAC Apprentices for the 1976 Training Program. 


In accordance with the inatnncebons received by The Psychological Corporation 
from Dr. Jay Gottesman of the Stevens Institute of Technology, each candidate's 
raw scores on the Bennett Mechanical Comorehension Test (BMCT)--Form S, and 

the Multiple Aptitude Test-7 (MAT-7) -- Applied Science and Mechanics -~ were 
arithmetically sonnea to obtain a score designated as BMCT + MAT-7. In addition, 
in accordance with instructions, two sets of eligibility lists were developed; 
one, for “minorities", which included those designated as "Black" and "Spanish- 
surnamed", and one for “Other”, which included those designated as "Caucasian", 
"Oriental" and "not classified". Each list showed those obtaining each BMCT + 
MAT-7 score ranked from high to low. It was understood that standing on the 
list determined the applicant's eligibility for the Apprentice Training Program. 
It was also understood that the current Equal Employment Opportunity Commission's 
Guidelines on Employee Selection Procedures (29 C.F.R. 1607 et. seq.) or 
"Guidelines" are the standards against which the validity of the selection "test" 
was to be judged. In uiiecnin with such understanding, the validity study was 


therefore conducted using the BMCT + MAT-7 score as the "test" score. 


' Por the purpose of the guidelines in this part, the term "test" 
is defined as any paper-and-pencil or performance measure used 
as a basis for any employment decision. The guidelines in this 
part apply, for example to ability tests which are designed to 
measure eligibility for hire... (or)...membership. 


29 C.F.R. 1607.2 


SERA PRIN a SME RE RENE MCE OIE ARES LRAT SY ES PRN BENE YE NAOT PMG 2 ROA PLAS TEE RENO ARM ENE 
RES a ARAN MM RMR 
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@ ‘applicability of the "Guidelines" —- 


ae 


x 
awe a Se 
te = - 


Although the "Guidelines" are silent about the converse situation, they do 


e speak about the issue of discrimination which calls forth their use as standards 


against which validation studies are judged. Tae 


The use of any test which adversely affects...employment or 
membership opportunity of classes protected by title VII 


constitutes discrimination unless...validated.... 


29 C.F.R. 1607.3 


Guidance about the kind of statistical analysis necessary to assess adverse 


effect has often been derived from Memo 4275-4, dated January 21, 1974 -- 


e Questions and Answers on the OFCC Testing and Selection Order -- published by 
the Office of Federal Contract Compliance. The answer to Question 7, "What is 
Adverse Effect?" explains adverse effect in the following way: 

@ 


Adverse effect is a differential rate of selection (for hire, 
promotion, etc.) which works to the disadvantage of a covered 

group. One way to determine adverse effect is to divide the 

number of persons in the covered group selected, by the number 

of persons in this group who applied, and to compare this result 

with the result derived in the same way for the remaining applicants.... 
if the selection rate of applicants from the covered group is less 


than 4/5 of the rate for the remaining appli: -ts, the other pro- 


visions of the Testing and Selection Order are applied. 


; - OO1727 


— 


Using this formula, the following data were prepared. The selection rates of 


—_= 


“minority” applicants and “other” applicants were computed and compared according 


to this "4/Sths rule". The results of such analyses appear below. 


"Minority" "Other" 
' “N Applicants 351 206 


N Accepted 36 36 
Hiring Rate -1748 


4/Sths "Other" hiring rate 


Clearly, “minorities" were hired at less than 4/5ths the hiring rate of "Others". 


Thus, if the OFCC Guidance was accepted, adverse effect has been shown.® 


However, the court's decision and orders clearly indicate that it is the EEOC 
Guidelines that are the Standards against which selection standards are judged. 
In Chance v. Board of Examiners, repeatedly neon in the 2nd circuit (see 
Vulvan and Jones v. HRA), the standard of "non-minorities" passing at a rate 


of 1.5:1 of the rate of minority "passes" has been used to determine adverse 


effect. The data responding to this standard is presented:below. 


vs There is a peculiarity in the applicant group. The court order stipulates 
that "...the court has determined approximately 29% of the relevant labor 

" force in New York City is non-white". However, 63.0% of the applicants were 
“minority”, clearly at variance with the court-accepted data. 


001728 


& : 
= parr 
@ —- N- Applicants 
N Accepted 
Hiring Rate 
7 6 1.5 Minority Hiring Rate 
@ 


has been met. 


‘de 


“Minority" "Other" 
351 206 
36 36 
~ 1026 ~ 1748 
- 1539 


Clearly, the "1.5:1 Standard" of the 2nd Circuit for determining adverse effect 


Mindful of the court's unhappiness with "statistical minefields" 


(Jones v. HRA), the Chi-Square test was computed using the data presented above. 


The results are shown below. 


‘Accepted 36 
Not Accepted 170 
Total 206 


p< .05_ 


3 
>. = 6.0 


Thus, using a statistic which is, in 


means of analyzing statistics of the 


Guidelines appear to be applicable. 


the data dv support the contention of adverse effect. 


Minority Total 
36 72 
315 485 
351 557 


the Jones ruling "...a generally acceptable 
type used in lawsuits such as this one," 


Therefore, the EEOC 
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“Sample Comparability 
e However, one of the Guidelines' dictums must be considered: 
Where a validity study is conducted in which tests are administered 
to applicants, with criterion data collected ten” the sample of 
6 a subjects must be representative of the normal or typical candidate 
group for the job or jobs in question. This further assumes that 
the applicant sample is representative of the minority population 
e available for the job or jobs in question in the local labor market. 
29 C.F.R. 1607.5 (b) (1) 
e Since the Court clearly stipulated that: 
Recumout naheny 29% of the relevant labor force in New York 
‘City is non-white" 
@ 
rs it appeared to be appropriate to test the proportion of minovities in the applicant 
sample against the court-stipulated minority proportion to determine if the 
° specific guideline had been violated. The data for this test appear below. 
Proportion(P) of Sample 
: Minority Other “ Difference 
ry Applicant Sample Proportion 63 ood ~34* 
Stipulated Proportion .29 oth 
.* Fab ‘ < 7 vee 
¢ Vion .0193 
& \ 
Z2 = 17.62 p< .001 
'@ oer 


ss The condition under which this validation study was conducted. 
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It is obvious that the applicant population was so significantly different from 


the stipulated applicant population that the representativeness of the applicant 


q y population is highly questionable. In summary,. adverse effect has been demon- 
strated statistically, but unrepresentativeness of the applicant population 
® has also been demonstrated statistically. 
a At the onset of the study it was understood that the validity of the selection 
ie “test" would have to be evaluated within six months of the initial indentureship 
of apprentices accepted as a result of the December 1975 testing progran. 
Consequently, the only criterion data avaiiable by that time would be for the 
a © first six months (or less than 1/8th) of the apprentice training program. A 
a “ * careful job analysis conducted by Dr. William Grieve, an expert in industrial 
— arts training, disclosed that major or critical work behaviors could not be 
pe identified in on-the-job performance during that time limitation. The only 
s _ useful criterion measures available were those obtainable in the related studies 
program in the apprentice school. However, measuring at best only 1/8th of 
oa . ‘the potentially available criteria was deemed appropriate since the proportion 
e of hires was small. 
: eeea relatively low relationship (between the test and criterion) 
4 
i May prove useful when proportionately few job vacancies are 
a available. 
le 29 C.F.R. 1607.5(c) (2) (i) 
Since job performance measures were, within the time constraints imposed, 
technically deficient, the validity of the "test" could not be evaluated 
o 
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against job performance measures, nor could other studies be cited pursuant 


to 29 C.F.R. 1607.7. This was because the “test" was unlike any previously 


administered test. 


The data base is suspect. The relevant sections of the Guidelines state that 
Tests must be administered and scored under standardized 
conditions, with proper safeguards to protect the security 
of test Scores.... | 


29 C.FPeR. 1607.5:(b) (2) 


Data analyses suggest that test security has been breached. Consicer the 
table below showing the coefficients of correlation between the BMCT and the 


three Multiple Aptitude Tests (MAT). 


Multiple Aptitude Tests 


Test 7 : Test 8 Test 9 

Applied Science Spatial Relations Spatial Relations BMCT. 
Group & Mechanics 2 - Dimensions 3 - Dimensions Mean SE 
Caucasian Pe 213 F 38 47.23 8.4 
Black 65 09 : 234 44,9 9.4 
Hispanic o 72 «28 2 49 46.3 9.0 
Oriental 41 -.13 eZ) 56.0. 21.4 
Relevant Manual 74 


Data 


The relationship between the EMCT and the three MATS wes Suspiciously different 


from similar relationships for the Caucasian and Hispanic Groups. 


; 0017382 


The Oriental group also performed suspiciously high on the BMCT but did not do 
as equivalently well on the comparable test (MAT-7), and showed considerable 
variation compared to the other groups in performance on the other two MAT 


tests. The suspicion is further substantiated by_.a. comparison of test score 


performances. Means Z score* - 
Group MAT~7 BMCT - MAT-7 BMCT : \ 
‘Caucasian 40.1 oo ae +.29 +.01 

Black 36.5 44.9 -.24 -.21 

" Spanish 38.1 46.3 0 =? 

Oriental “38.9 56.0 +12 +.92 


based on total group Mean (MAT-7 = 38.1, BMCT = 47.0) and SD (MAT-7 = 6.6, 
BMCT = 9.8). The Z score indicates the deviance from the Total Group Mean 
in Standard Deviation units. Thus a Z score of +1.00 indicates a deviance 
of one Standard Deviation from the Total Group Mean. 


Thus, two highly correlated tests (BMCT and MAT-7, r= « 74). showed largely dis- 
parate results for tested groups. The group -- Caucausian -- whose test per- 
formance was only slightly above the mean for a test that has been given 
repeatedly for this apprenticeship -- BMCT -- performed dramatically above the 
mean on a comparable test -- MAT-7. Conversely, a group -- Oriental -- whose 
test performance was only slightly above the mean on an unfamiliar test -- 


MAT-7 -- performed dramatically above the mean on a more familiar test -- BMCT. 


A clue to what appears to have happened can be gleaned from a Similarly con- 


structed table. 
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Means Z-score* 
+.s Group . MAT-8 MAT-9 MAT-8 MAT-93 
Caucasian .. 14.9 15.8 +.02 +. 26 
rigs 

& Black 13.6 . 13.6 -.25 -.37 
Spanish 15.3 15.2 " +.20 +.06 
Oriental 17.9 16.8 +.65 +.54 

@ 

* based on total group mean (MAT-8 = 14.8, MAT-9 = 14.9) and SD (MAT-8 = 4.8, 
MAT-9 = 3.5). ; ‘ 

& The clear explanation for the Oriental's test performance can be discerned 
from cultural background experiences. Three dimensional paper folding is a 
part of the oriental sub-culture. Doing well on MAT-8 and MAT-9 does not 

® require, for them, the ability to read instructions. Consequently, their per- 
formance exceeds the performance on all the test tasks requiring reading, in- 
dependent of having learned the test question. The summary table below shows 

e the comparative performance. 

Z-score* 
F Multiple Aptitude Tests 
Group BMCT No.7 No.8 No.9 

@ 

Caucasian +.01 +.29 +.02 +.26 
Black -.21 -.24 -.25 -.37 
Spanish -.07 Oo +.10 +.06 

8 
Orientals +.92 +.12 +.65 +.54 
* . 

based on Means and Standard Deviations given above. 

@ 

The performance of the Black and Spanish groups was consistent across a]l four 
tests. However, both the White and Oriental groups showed inconsistent average 

e test performance. The test scores are, therefore, suspicious. 

See eu 3 h 
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Criterion Measures 


The extensive review of the training program suggested that the best criterion 
measures would be related to the performance on each of the assigned projects 
given to trainees in the course of their training (during the time period 
studied). However, trainees entered the training program at different times 
in the period studied, some proceeded more rapidly than others, and thus, 

all of the proficiency measures (performance on assigned projects) were 

not available for alli trainees. In sdielon: some trainees dropped out of 

the training program even though they had entered early enough to complete 

as many projects as the most proficient trainees. The table below shows the 
number of trainees completing each project (completion means doing the drawing 


for the project and completing a fabrication deemed acceptable for grading). 


Number of Trainees Completing Each Project 


# of Projects 


Project Aspect 1 2 3 4 5 
Drawing 39 36 29 16 4 
Fabricating 37 a2 18 8 3 


Since some of the failure to complete projects could be attributable to later 
entry into the training program, the number of days in the program was correlated 
with the number of projects corpleted to determine how closely these variables 


-were related. The table below shows the results. 


° Correlation Between Number of Days in the 
Program and Number of Projects Completed 
N Days N Projects Completed 
N x Mean sD Mean SD 
@ 46 .69 5.7 Oy Mok 1.5 
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“phe. corre? ution suggests a high, but not a 1:1 relationship between days spent 


— 


in the pone and projects completed. Since the sample diminishes quickly 
after project 3, the next -" of analyses were confined to the Geometric 
Drawing, Pipefitting Drawing and Fabrication, as well as the first. 3 projects. 
Grades on these nine exercises were correlated with two measures of learning 


efficiency, Drawings per Day and Fabrications per Day.. The data are shown 


“below. 


Correlations Between Project Grades and Two Measures of Learning Efficiency 
Project Grades 


Learning Efficiency Geom. Pipe Pipe Project 1 Project 2 Protect 3.) 
Measure Draw. Draw. Fab. Draw. Fab. Draw. Fab. Draw. Fab. 
Drawings per day 16 -.06 19 ~45** 24 05 ~52** 24 20 


Fabrications per day .20 09 ~42** o44** 0 44ee old -40* «30 Po ay 


significant at the .05 level 


rk 
significant at the .01 level 


Thus, the most reasonable set of criterion measures globally describing per- 


.formance were deemed to be the two measures of learning efficiency-~Drawings 


per day and Fabrication per day. It also seemed that another overall criterion 
measure would be appropriate--Number of Projects Completed. However, before this 
criterion measure could be deemed appropriate, several pelea had to be 
evaluated. The number of projects completed was related to the number of days 
in school (see above), but not all of the accepted trainees were given the 
chance to enter the training program at its onset. Therefore, this possible 


contaminating effect was examined by partialing out the effect of the Number 


‘~of Days in the program from the correlation between one test score (MAT-9) 


and the Number of Projects Completed. The data are shown below. 


Criterion Measures 


Number of Projects Comoleted 


Drawings Fabrications Simple Gorrelation with days 
per day per day Correlation partialed out 
205 = Bee 
MAT-9 Total 42 ae sa3 245 


This suggests that the simple correlation between test scores and Number of 


P * F P ee 
Projects Completed is an underestimate of the relationship. 


The full validity table is shown on page 13. 


c 
The consistent negative relationship between test scores and days in school 


would result in always augmenting the relationship between test scores and 
Number of Projects Completed. 
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a Criteria 


ag as Drawings Fabrications Number of 
; Per Day Per Day Projects Completed 
Test Group~__ 
BMCT Total -.36 . -.34 -.22 
® . A me? : 
Minority -.34 -.35 -.38 
Other ee ~ - ° ee -.25 
e MAT-7 Total ~.08 -.14 “=. 21 
Minority -.28 -.1l ~.14 
Other +.13 -.09 ~.14 
@ BmcT + Total -.31 ~~39 ~.32 
MAT-7 —inoxity -.39 ~.27 a 
Other = ,23 -.43 "#33 
® wmatT-8 Total +.26 +.17 +.11 
| ‘Minority +.14 +.37 +.27 
| Other +.38 -.03 -.10 
® MAT-9 Total +.42 +.26 +.23 
Minority +.35 +.37 “4.36 
Other +.50 +.14 +.09 
| @ 
'@ 
| 
| \ 
| 
@ 
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It is clear that the suspicious BMCT and MAT-7 normative and intercorrelational 
data are paralleled by suspicious BMCT and MAT-7 validity data. First, previous 
studies of Local 28 training groups, and second, other studies of comparable 
groups show data that are ee antithetical to the data in the table 
above. If one were to accept the validity data for the BMCT, the ‘MAT-7 and 

the BMCT + MAT-7 scores, the next Heberensbens from the list would have to 

follow an order inverse from the first selection. That is, the ones first 
offered indentureship would come from the bottom of the list. This approach 


clearly defies logic. 


It is dndabay clear that MAT-8 and MAT-9 are valid predictors of success in 
the limited range of training studied. There appear to be differences in the 
validity coefficients for Minorities and Others, so that if these two tests 
were used for subsequent selection, computations would have to be done to 
ensure the fair use of such scores. These computations can be done if the 


recommendations below are followed. 


Recommendations 


Applicants for acceptance into the apprentice training program should not be 
selected off any "lists" develoned from the results of BMCT + MAT-7 scores. 
Those scores are suspect. It does no good to ask a candidate to sacrifice one 
Gay per week of gainful employment in order to be trained if that candidate 
merely scores high. High scores on such ee ee tests clearly do not 


predict ability to do well in the training progran. 
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There are two test scores which do predict training success--MAT-8 and MAT-9. 


Using proper statistical procedures, performance on those tests can be correlated 


~~ 


with successful training performance. If vacancies in the training program 
must be filled by those who had taken the test battery (which included MAT-8 
and.MAT-9) selection must be based on MAT-8 and MAT-9 performance. The 
Psychological Corporation can provide guidance about the use of MAT-8 and 
MAT-9 test scores in the selection of prospective trainees. Upon written 


request The Psychological Corporation will provide that guidance. 


.The Court of Appeals in the 2nd Circuit which reviewed this case clearly indicated 
that the defendant contractor's association, Local 28 of the Sheet Metal Workers 
Union and the JAC are no strangers to the courts. In order to rectify this 
situation, an entirely new selection procedure must be devised for any new 


testing program. This program would include the following: 


The: sole contractor for the selection procedure should 
devise, in accordance with acceptable standards, a test 
battery that fairly measures the knowledges and abilities 


needed to benefit from the training program. 


Items on existing tests should be scrambled to preclude 
the possibility of extracurricular training programs 


purveying the key to trainees in those programs. 


The parties involved (with the advice and counsel of their 
experts) would be allowed to examine only the type of 


tests suggested for use in selecting applicants for 
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-subsequent training openings. This would include the 
Sein data and a review of each test‘s instructions 
and sample section: Once agreement had been reached by 
the parties involved, the contractor would provide as many 
sets of instructio: nd sample items as required by the 


involved parties. 


None of the parties, including the court appointed administrator, 


. would be allowed to see the tests. 


At least two versions of each test would be developed. Each 
would be a scrambled version of the other. This would prevent 


improper communication among examinees. 


The contractor would be solely responsible for test administration, 
scoring and reporting. The tests that all parties agreed to use 
would be Pannen nape in shrink-wrapped plastic containers. The 
containers would be opened at the time of testing, and appropriate 
procedures would be employed to assure that all test materials 


Gistributed to applicants would be accounted for. 


The contractor would have sole responsibility for distributing 
the tests, collecting the test data, and reporting the results 


to the organization retaining the contractor's services. 


If secured versions of the proposed test battery were not 
available, the contractor would develop such tests in 


accordance with generally-accepted professional practices. 
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The Regents of The State of New York, the prestigious Educational Testing Service, 


ene 


and numerous other agencies take such precautions to insure that all examinees 
are evaluated in a fair and equivalent manner. The effect of the testing pro- 


cedure has such similar consequences on the industry and those applying, that 


to retreat from appropriate discretionary controls would be a dereliction of 


duty. 


We are not proposing our acceptance as contractors. We are merely giving 


you advice on selection procedures which will advance the cause of selecting 


the best person for the job. 
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ROSENTHAL & GOLDHABER 


COUNSELORS AT LAW 
44 COURT STREET 
BROOKLYN, N.Y. 11201 


(212) 237-9559 
BENJAMIN ROSENTHAL (1905-1969) 


MAX M. GOLOHABER 
RICHARD F, GOLOHABER 
WILLIAM ROTHBERG 
ARTHUR M. GABOR 


June 18, 1976 


David Raff, Esq. 

49-51 Chambers Street 

New York, New York 10007 
¢ 


Dear Mr. Raff: 


Enclosed herewith please find the following: 


1. Manpower Control report for the week ending 
May 31, 12976.. 


2. Summary of the status of the apprentice 
program as of July 1, 1976. Please note that 


these numbers do not include any new apprentices 


to be brotignt in on July Ist, but reflect the 
present situation without those who graduate 
this month. The second term is listed twice 
with the smaller nviuber representing those who 


were indentured prior to tne December, 1975 test. 


3. Analysis by term of the name, race and 
employment status of all apprentices. 


4. Summary of additional apprentice assignments 


made by the Joint Apprenticeship Committee at 


its meeting held on June 16, 1976. These assign- 


LONG ISLAND OFFICE 
150 BROAD HOLLOW ROAD 
MELVILLE,N.Y. 11766 
(S16) 421-2468 


ments were made pursuant to requests from association 
shops. The JAC is presently making a survey of non- 


association shops to determine job opportunities 


for additional apprentices. 


The JAC, at said meeting, unanimously voted to discontinue 
the rotation system as of July 1, 1976. The basis for this 
decision is presently being dratted and will be forwarded 

to you in the near future. Briefly, among the major reasons 
was the dropout rate wherein we were advised by apprentices 
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- ROSENTHAL & GOLDHABER 


David Raff, Esq. June 18, 1976 


that unless they could work full time, they could not afford 

to stay in the program; impossibility of adequately training 

an apprentice who worked less than full time. This would place 
the apprentice at an economic disadvantage in a highly com- 
petitive market; possibility of decertification by the New York 
State Bureau of Apprenticeship Training for failure to meet 
their minimum standards. 


Very truly yours, 


——_———— 


= 
Ke: 
R 


William Rothberg 
enc. 


¢.¢. Sol Bogen, Esq. 
Taggart Adams, Esq. 
Ellen Sawyer, Esq. 
Dominick Tuminaro, Esq. 
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TOTAL INDENTURED APPRENTICES 
EEN AU 


TERM MINORITY WHITE 


e 1 1 -0- 


TOTAL 
1 
2 15 i9 34 


2 1 3 4 
& 3 1 2 ." 
4 3 4 7 
X 5 8 nse! 21 
@ 6 -0- -0- -0- 
a 5 2 7 
8 al 6 1 
e <n aii — 
35 49 84 
@ % MINORITY 40 
% WHITE 60 
a e UMEMPLOYED APPRENTICES BY TERM 
TERM _ MINORITY WHITE TOTAL 
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é * These numbers do not include any new a 


pprentices which may be brought 
in subsequent to July 1. 


